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: Siz M. R W.,* 
HEN from the Bench he left us, years ago, 
Mid Bar-traditions of a life renowned 
For fearless independence, seldom found, 
Even among great advocates, that know ° M 
How best to use it when occasions grow: | 
e 
For power of work unearthing law profound, 
К At midnight hours, in judgments which abound 
In streams of oases, as they forward flow : e n 
**  Methought that rest beneath в milder sky, ` 
And wifely care might his lost strength restore, " 
And in the Queen’s own Oouncil, throned on high, 
He would the riches of his mind unfold , '* , 2 
In monumental judgments, as K old.— . E 
. But death soon dashed the drean? for everfiere. a 
е ° * a 
. Я F. R. V, . 
° „1495, “е 
• аараан * . ә е 
oc . А 
. 
r J 1 e е : Е e э «# 
* . - sum e ** e * „% . 
ә x e . i . d М Ё 
е . e oe 
е 2 7 ", dE ө 


a e. 
e° ‹ 
* 
м LI 
е ? ; е 
` 
|J p 
E. THE BOMBAY LAW REPORTER. 2 [von v. 
. 


LAW ANTERIOR TO CONTRACT ACT. 


ЮтвнАн Еовровл Mutua, М. A., LL. B. К 
А Arrogumr-AT-Law, BOAT. * | * 
* [TYHE Charters of the eighteenth century whiph established Courts of 
. Justice (1) for the three Presidency Towns of Calcutta, Madras and 
Bombay, introduogd into India the English common and statute law in force 


at*the time (3) acfhr as it was applicable to Indian circumstances (8), at 


is, however,a matter of controversy whether English law was so intro- 
duced by the Oharter of 1726 (13 Geo, Т) во ав to extend to-India the statu- 
tes passed up to that date only, or subsequently also by the Oharters of 
1758 and 1774 so as to embrace statutes up to 1774 (4). • 


The application of English Law to the natives of India led to many 
inconveniences (5). To obviate this, the statute of 1781 ( 21 Geo, III, 
0,70, s. 17) empowered the Oourt of Caloutta (being then the’ Supreme 
Court),and the statute ‘of 1797 (33 Geo. III, 142, s. 13) empowered the 


(1) These were at first the Mayors’ Courts, which in Caloutta was superseded by the. Bupre- 
me Court in 1778, and finally by the High Couri in 1882, The Mayors’ Oourta in Madras and 
Bombay were replaced in 1797 by the Recorders’ Courts. The Recorders’ Court in Madras was 
abolished in 1799 and that in Bombay іп 1823, and a Supreme Court was established in its 
stead, which again was mporseded by a High Court in both the places in 1869. 

(3) Though this view of the introduction of English law into India was pronounced ineor- 
тесі and unreasonable by the Indian Law Oommissionsrs in their celebrated Lew loei Report 
of 31st October 1840, it may now be taken as an accepted doctrine, The Commissioners main- 
tained that neither the Hindu nor Mahomedan law was the Lez loci of British India as it 
was ‘so Interwoven with religion as to be unfitted for persons professing а different faith’; “and 
they held that there being no Les loci the English law became ipso jwre the Les looi 
when any part of British Midis became т possession of the British Crown, and binding upon 
all persons who did not belong to the Hindu end Mahomedan Community, They ended 
the passing of an Асі declaring а Lev [осі for Brigsh India, founded on the English law, bus 
the recommendatién was nsvor carried into effect. See in this connsctlon Naorají v. Rogers, 
(1866-67) 4 Bom. Н. C., 1, 17-26 ; The Indian Cki4f, 3 Robinson Adm. Rep, p. 38. 

(8) Thus tt has been held that the statute of Mortmain, 9 Geo, П, с. 38 does not apply to 
India (Mayor qf Lyostv. East India Coy. (1836) 1 ML I. А, 175); similarly the law аз to for- 

e felture for miotde (dv, Gon af Bengal v. Rance Surnomoye Dosses (1863), 9 М.І. А. 391); and 
the law as to maintenance and champerty (Ram Ооожот т. Ohwndor Canto Mookerjee, (1876) 
L. В. £L A. 28), do not apply to Indja, af'that law is not applicable to Indian ciroumstanese, 
ee (4) This question Ф поч only an Mistorical interest derived from the trisl and conviction 
of Nuncomar, under the English statute @ 1798 (2 Geo. П, 0825). Rooording to the view that 
e only the statutes up to 1726 were introduced into India, the conviction under the statute of 1798 
would be illegal. It would however bf legal according to the other view, and that view wae 
maintained by Sir fames Btephen in his * Nuncomar and Impey’, Vol, IL See Ше} on the 
ernment of India, pp. 84-35, Es REM 
a (5). Cowell's Tagore Law Leotutes, 3rd Bd. p. 55, ® 
e s 
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Courfs in Madras and Bombay (being then the Recorders’ Courts) to defer- 
mine sl] actions and suits against the inhubitants of the said towns, 
provided that their suocession and inheritance to lands, rents and gapds$ 
and all matters of contract and dealiffg between party and party, should be 
determined in the-case of Mahomedans by the laws and ussges of Mahome- 
‘dans, and in the case of Gentoos (Hindua) by the laws and usages of 
Gentoos, and where only one ofthe parties should be a Mahomedan or 
Gentoo, by the laws and usages of the defendant (8. The effect of these 
sjatutes was to supefsede English law so far as yegards Hindus &nd 
* Mahomedans in the case of contracts and other matters ennumerated in 
the statutes, and to declare the right of Hindus and Mahomedans to their 
own laws aud usages. The result was that in а suit on contract for in- 
stance, between Hindus, the Hindu law of contract was applied, and the 
Mahomedan law in the case of a contract between Mahomedans and this 
continued up to the enactment of the Indian Contract Act under the powers 
oonferredeupon the Indian Legislature by the Indiat Üounoils Aot of 1861 
(24 & 25 Vio., в. 67). °* 

The statute of 1871 applied to the Supreme Court at Ове, and 
the statute of 1797 applied to the Recorders’ Courts in Madres and Bombay. 
Neither or these statutes is yet repealed, though the Courts to which they. 
were applicable have been abolished. In 1862, High Courts were 
established for each of the Presidency Towns of Caloutt&, Madras and 
Bombay, but the same personal law continued to be administered to 
Hindus and Mahomeda ws, and is administered to them even at the present. 
day subject to legislative enactments, Turning to matters of contract, thé 
Hindu law of contract was applied by the High Courts in*the exercise of 
their original jurisdiction to Hindus, and the Mahomedan law to Mahome- 
dans, ёр to the passing of the Oontract Act іп 1872, The question then 
arises—how was it that though the Courts to which *the statutes of 1781 
and 1797 were applioable were abolished, the provision in those statutes 
for applying Hindu law to Hindus and Mabomedan law to Mahomedans 
continued to have effect in the High Oourts in the exergise of their original’ 
jurisdiction! 1: could not have been because of she noh-repeal ot the 
statutes, for their application was confafed {о certain Courts, and the 
abolition of those "Courts rendered their provisions be facto nugatory: 
The explanation of “в Phenomenon is {® be sought for in the Gharters of 
* the High Court, for it is by virtue of the, Charters that the said provisions " 
shave been kept alive and applied by the High Courts. . 


. ° 
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Thus taking the case of the Caloutta High Court, the combined effect of- 
the Letters Patent of 1862 (ol. 18) ( and of the amended Letters Paten 
ot 865 (ol. 19) (8) Was to render it inoumbent upon the High 
Oourt' to *apply in the exercise "of its “Ordinary Original Civil 
Jurisdictiom tho same law or equity that would have ‘been applied by. 
"the Supreme Court. Now the lawor equity applied by the Supreme 
Court being under the statute of 1781 the Hindu law of Qontraot, 
&o, to Hindus and the Mahomodan law of contract to Mahomedans, 
the provision in tHat statute for applying the native law of contraet И 
to natives became inoorporated, by implication in the Oharter of 1862 as 
well as 1865 and it was thus that that provision came to have effeot in the 
High Oourt. This was, however, subject to the legislative powers of 
the Governor ‘General in Council, as provided by the 44th clause of éhe 
Charter of 1865. The Indian legislature had, therefore, the power to 
alter by legislative enactment the provisions of ol. 19 of the Charter, and 
this is done, in the case of contracts, by the Indian Contract Act. "The 
result, therefore, is that nétwithstanding the provisions of clause 18 of 
the’ Oharter of 1862 and clause 19 of the Oharter of 1865, which direct 
the High Court to apply the samo law or equity that would have been 
applied by the Supreme Court, namely the native law of contract to natives, : 
the ' High Court has now to administer, in matters relating 
to contract, “the law as laid down in the Indian Contract 


e ` Act whether the parties tothe suit be -Hindus or Mahomedans (10). 


* 


Stated in other : words the -‘law or equity ’® required to be ad 


(7) “And Н is our further will and pleasure, and we do héreby for us cur heirs md 
expoutors, grant, ordafn and establish, that tho sald Supreme Court of Judicature at Fort William 
in Bengal, should also ke а Court of Rquigy, and shall and may havo full power and authority to 
adminisfr justos in a summary manner, as noarly as" may, according to the Rules and 
Proceedings of our High Cougt of Chancery in Great Britain, and upon an appeal filed, e issue 
subpoenas and othe» process, under the seal of the Said Supreme Court of Judicature at Fort 
William in Bengal, to compel the ‘appearance and answer upon oath of the parties ihereln 
complained against and obedience to the deoreos and orders of the said Court of Equity in such 
manner and form and to such effect as our high Chancellor of Great Britain doth, or lawfully 
„ may, under our greaj mal М Great Britain. 

(8) And we do further ordain that, wath respect to Шо law or equity to be appliod to cach 
case corhing before thé said High Court of Sudicature at Fort William in Bengal, in tho exercise’ 
ofits ordinary original el@@Jurisdictlon,4moh law or equity shall bo thë law or equity which 
would have been afpllod by the sald High Cagrt to such case if these Letters Patent had not issued, 
(9) And we do further ordain and declare that all the provisions of these Our Letters Patent 
are subject to tho legislative powers af the Governor-General іп Council, exorcised at the mest- 
ings for the рпгрою of making {тв and regulations, and also of the Governor Generfl in cases off 
emet депар fader tho provisions of an Act of tho twentyfourth and twentyfifth yoars обесот pgs А 

pier sixty-seven and may bo in all mspeots amended апФ: огей thereby, 


$9 Sco Madhub (phunder v, Rajooomar, (1874) 14 Beng. L, H., 76 ó 
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fainistered - by the High Court under ol. 19 of the amended Eetters 
Patent, is, in-matters of-contract, modified by the Indian Centract Act and 
other enactménts relating to partióular contracts. , Subject, however? to 
e any law made by the’ Governot General in Council the -High Courts are 
ptifl bound, in the'exercise of their. ordinary original civil: jurisdiotion, 
to apply the native law of contract to natives ав пшршше ex. ` 
pression ‘law or equity’ in ol. 19. 


As respects the High Courts of Madras and Bonrbay the statute,of 
* 1797 contained а provision similar to that contained in the statute of 1781 
for applying Hindu law to Hindus and Mehomedan law to Mahombdans. 
The statute of 1797, however, applied to the Rédorders' Oourts in Madras 
and Bombay. Those Courts were superseded by a Supreme Court in 
Ма гав in 1799, andin Bombay in 1828. The Oharter of the Supreme 
Court of ` Madras (01. 22) and that for the Supreme Court of Bombay 
(ol,.18) contained similar provisions for the application of Hindu and 
Mahomedan law to those races, The law and equity administered by the 
Suprefne Courts in Madras and Bombay thus ‘consisted in she appligation 
of Hindu law to Hindus and Mahomedan law to Mahomedans, and the 
shme law and equity is directed to be applied by the High Court in Madras 
and Bombay by virtue of their Oharters to cases coming before ‘those 
Courts in the exercise of their ordinary original oivil jurisdigtion, It may 
be stated that the Charters of those High Courts are almost the same as 
the Charters of the Caloutta High Court. ` 
The :old Bengal Hogulation ШІ of 1773 (a. 21) directed the Judges in 
th8 Zilla and City Courts, in cases where no specific rule existed, to act 
according to justice, equity and good conscience. Similar provisions oo- 
ourred in the Madras Regulation II of 1802) section 17. Both these Regula- 
tionf “are now repealed, but the direction to aot, in the gbsenóo of any 
specific rule according to justice, equity and good conscierfoe still retains 
its place in the Bengal Civil Courts Act XII of 1887, section 37, and in 
the Madras Civil Courts Act ТЇЇ of 1873, s. 16. 
. As to the Courts in the Mofussil of Bombay the Bombay Regulation 
IV of 1827 (s. 26), whioh is still in foroe,Sprovides that the law to be obe 
served in the trial of suits shall be Acts ч Pirlia meas pnd. Regulations of 
Government applicable te the case; in the absence of such Avts and Regu- 
• lations, the usage of the Country in which the suit arose; if none such 
‘appears, the law -of the defendant, and “in the absence 9 specific law, 


, Usage, equity and good conscience. t 9 
The expression шыш * equity and ko consoienoe' has been.intgr- 
e e e e 
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preted to mean the rules of English Law so far as they are ‚Рр to 
Indian society „and circumstances (11). This expression also ocoure in 
"Indian Acts relating to Civil Courts in other parts of British India (13) 
* . : The Contract Aot does not ргоѓеҝ to be a complete Code dealing with 
the law relating to contracts. As appears from the preamble, the. shot 
purports to do no more than define and amend certain parts of that law; 
No doubt it treats of partioular oontracts in separate chapters, but ther’ 
is nothing to show that the legislature intended to deal with any parti- 
cufar chapter or sub-division of the law relating to “contracts (15). А 

The second olause of s. 1 of the Indian Contract Act says, in the most 5 
general terms, that the, Act ‘is to extend to the whole of British India, 
These words are large enough to include all Courts and persons of all 
denominations, The third clause of s. 1 provides that nothing contained 
in the Act shall affect the provisions of any statute not thereby oxpresaly 
repeáled. The schedule to the Act enumerates the enactments repealed 
by the Act, but the provision in the statute of 1781 directing Hindu Law 
to be applied fo Hindus abd Mahomedan lew to Mahomedans does not 
find place i in that schedule. 

“This oiroumstanoe gave rise tos question in Madhab Chunder v. 
Rajeoomar Doss, (14) as to the spplicability of the Contract Act to 
Hindus. in cases coming before the High Court in the exercise of ita 


° ordinary original civil jurisdiction. The parties to the suit were 
. ' Hindus, and the case саше before the High Court of Calcutta in the exer- 
: cise‘of its ordinary original civil jurisdiotion, Onebehalf<of the plaintiff 


it ‘was contended that the Oontract Act did not apply to Hindus in oases 

before the High Sourt in the exercise of that jurisdiction, and that the 

case yas governed ®з provided by в. 17 of the statute of 1781, by the 

Hindu law of Contract which, it was alleged, did not Tender an sgras@ent 

in restraint & trade* void as was done by s. 27 of the Act. It was, how- 

ever, held that the Aot did apply to Hindus having regard to the general 

* — words used in ol, 2 of the section ; as respeots the non-repeal of the statute 

* of 1781 it was said that it was not necessary to repeal it, as the Supreme 

“Court to whiol it applied eee been abolished it had ceased to have 
operation as ап Act, А 


x "5 (11). Waghelg v. Т ыан», (1887) L Ra 141. А.,89, 96; в. c. 11 Bom. 551, 561, 
Dada v. Babafi, (1865) 3 Bom. Н, C., 36, 38; Webbe ү, Lester (1858) 2 Bom. Н. С, 52, 56. 


е (13). Abt ХП of 1887,4. 37 (Bengal), North Western Provinow and Assam; Act IV of 1873 pe 


x, 5, as amended by Act XII ofe 1878 (Punjab). Act XXII of 1876, ss. 5-6 (Centrab Provinoos, * 
Act Ж. «f 1876 w3 (Oudh), and Act XI of 1889, s. 4 (Lewer Burma), . 
(13) Irrawadi FlotiRa Co. v, Bugyandas, (1891) 18 Gl, 620-31, 
e(14) (1874) 14 Bong. L. R,, 76 
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In this oonnection may be noted the following observations of Sir 
Courtney Ilbert in his Government of India (p. 891): “Теве 
provisions of the Act of 1781, ang the corresponding provision # of 

e the Act of 1797 relating to the Reoorders' Courts of Madras and 
Bombay (afterwards superseded by the Supreme Courts, and обу by the , . 
High Courts), are still £n force, but are not included in the list of English 
atatutory provisions which, under the Indjan Oouncils Aot of 1861 (24 
& 25 Viot, о, 67), Indjan legislatures are preoluded from altering. Ogn- 

- séquently they are alterable, and have in fact been materially affected, by 
Indian legislation. For instance, the native law of contract has been А 
almost entirely’ superseded by the Oontract Acteof 1872 and other Acts.”’ 


It will be observed from what has been stated in the. foregoing 
pafsgrapha, that it is incorrect to say that the provisions of those 
statutes are aW im foros. Nor is it correct to say that those provisions 
have been altered by Indian legislation in matters of contract by, the 
Indian Contract Act, because they were altergble under the Indian Coun- 
oils Act, The statutes ceased to have any operation of the abelition 
of the Oourts to which they applied, and if their provisions directing the 
application of the native law of contract to natives were followed by 
the High Oourts before the enactment of the Contract Aot, it was by virtue 
of the Charters of the High Courts which incorporated by implication 
the provisions of those statutes. The provisions of the Oharters were by . 
the very terms of those Oharters made subject to legislative altera- . 
tion, and it is in this wise that the alteration was brought about in the 
Лабе of contract. 

As stated above, the Contract Act does not оотер - the whole field of 
contract law. In cases, therefore, not provided for by the Contract Aot ог 
othef “legislative enact ments relating to particular contracts, it. 
incumbent upon the High Courts, in the exercise of their orfginal juriedlo- 
tion to apply the Hindu law of contract to Hindus and the Mahomedan law . 
of contract to Mahomedans, This is because of the provisions of the 
Oharters of those Courts noted at р. ante. As an inatapoe of the above | 
proposition may ba mentioned the rule of¢he Hindu law of contract known А 
as damdupat aocgrding to which interest, exeeedi he amount of the Ы 
principal cannot bg recoyered at any ong time. This rule isestill in for$e . 
in the Bombay Presidenoy (15) and іп the Presidenoy Town "of Oalent- 
- (18) -Jondu v. Narayan, (1863) 4 Bom. Н, О, 4 Enak and v. Eirakén, (1866) 8 Sow: 

Н. O., 33 , Nathubhai v. Mulohand, (1868) 5 Bom. Н. C; А.0., 196; Hakw& Mas v, Манаа 
- Ayab, (1870) 7 Bom. Н.О. О.С. 194 s gavonga v. Govind (1873) 10 Bom. Н. б, 383; - 
v, Bhimrao, (1877) 1 Bom. 877; ‘Ganpat vo Adarji (1877) з Bom, зз) ооой ‘Deressle v. 
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ta (16) but it is not recognised outside that town (17) or in the Madras Presid- 
pncy (18. But sach cases are very few and the native law of contract may, for 
‘all ‘practical purposes,,be regarded as having been superseded by the Oone 


tract Act and other enactments relating to particular contracts, å 


CONFLICT OF LAWS BETWEEN 
CONVERTS AND NON-CONVERTS IN INDIA 


 GOVERDHANRAM MADnAvRAM TRIPATHI, В, А., LL. B. 
Улкп„ Hien Count. 


і. Introductory Remarks. 4. 
9,* Act XXI of 1850. | 5. Менке Guardianship ° 
з. Inherticnes, 6. Adoptton, 
° CHAPTER 1. | 
* б 


TyrRopuctory REMARKS, 


T за rather an unfortunate thing that some of our old Acts ‘should con- 
й. tinue to stand on our Statute Book with all the vagueness characteris- 
tic of those days when legislatures, while they found definition itself an 
indefinite art, could not anticipate the far-reaching effeots of their unavoid- 
abty.general wards upon the heterogeneous conditions of heterogeneous ' 
races whose habits were not then known and far less studied, As 
they however do so continue to form par: of our living law one 
would expect Judges to resort :more frequently to the liberal and 
larger principles, of interpretation than is usually considered sufficiént 
for the purposes of the more careful and accurate provisions of modern 
Acts, ° Judicial interpretation gives rise to judge-made law, and-the duty 
of Judges тив} differ apcording to circumstances when they are appfying 
old and vague Acts to а modern state of things and when they are finding 
out the plain meaning of recent enactments presumed to have with ac- 
curacy all present circumstances in contemplation. Judges applying the 
latter ‘kind of Jaw ‘have only to interpret it, while they bave really to 
" make. new law altogether when they have to grope into the inside of the 
body of the former ae out ig spirit, or, if we may call it'so, the geat 
of its unknown soul. : оа 
e Fullabhdas (1894) 18 Bom. 237 ; Gopal v. Gangaram, (1896) 20 Bom. 731, overruling Shri Gomesh • 
v. Keshavrar, (1891) 15 Bom, 624 ; аі. Nagar, (1897) #1 Bom. 38; jiHsahe, v. Shalt, 


(189%) 31 Bap. 85. o oe 
‚ (18) NNobia Chunder v. Romesh Oksnder (1887) 14 Ca т 
«m. ‘Het Narain v. Ram Dein, (1853) 9 CaL 781,12 1, R. 580, 


ы. (Q9) Атай Row n Baghubai, (1883) Mad. 400, : . К ЕС 
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These remarks аге suggested by the way in which Act XXI of 1850 
has been interpreted at different times, One Court oalled upon to interpret 
it in one new case applies what it thinks to be ą common sense prin: 
ciple. Another Court gets rid of its own difflonlty in another and divergent 
cafe by applying the principle of this principle instead of the principle 


of the Act itself. Chances of truth are diminished and not increased by ° 


guch multiplications of its fractions, and the method of applying to cir- 
cumstanoe X a principle not deducible from the Agt itself bnt from 
, smother principle applied to circumstance Y has the disadvantage” of 
removing from the mind of the judge in the latter case the direct spirit or 
principle of ће. Ас. When judges follow past decisions in this fashion in 
interpreting in 1900 an Act passed in 1850 and containing as much 
аз ene section in addition to its preamble without looking at the Act it- 
self, it cannot look otherwise than comical if it turns out at times 
that they have relied upon the principle of a decision which itself was 
wrong. The learned Judges who decided that under the Act in 
question:a Hindu convert to Mahomedanism соед give his Hindu son in 
adoption (1) seem very approximately to have erred in this mhoner. 
They have not only followed a wrong decision but have even aggravated 
its error. Had they oonsidered the Aot itself de novo by the light of their 
original talents whioh undoubtedly are high, they would probably have 
decided differently. 


This can be shown more conveniently and usefully by considering the ° , 


Act itself and then the*different cases which have been included in or 
exeluded from its scope bf different Courts, With humbler powers and 
certainly less authority we shall consider the whole subjeot, not only of 
the effect of the Act in question but ofthe wholé law on the gubject 
on this contribution instead of confining ourselves © particalar tulings or 


partioular Acts, ° ы 
-GHAPTEB IL | 
Аст ХХІ or 1850 ` «°° e 


лок, 1, the only section enacted. by this Act, orders that(1) so 
much of any'law or usage (2) as nd on ре person forfeituge 
of (a) rights or (bf property, or (8) пзу be held in any way to i. 
* pair or affect any right of ірһегібыроб, (4) by reason of (a) re- 
“nunciaticn of or exclusion from any religion * or of (b), deprivation of 
. caste, (U) shall cease to be enforced as law. Out of these five faetord of 


(1) Shamsing v. Saxiabal, I. L. В, 35, Bog, 553: 3 Bam., 1. B., 89, ° 
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this provision the second and third afford direct pointa for interpretation, 
while the plain lgnguage of the fifth is incomplete so far as it does not 
indicate affirmatively what law is toregulate the rights of converts and 
*  Qut-oastoB in place of the displaced faw. Thus, if a Hindu becomes a 
Christian, his right to succeed to bis father's ioheritamce is preserved 
By this Act. That is а right recognised by the laws of all nations, and 


this Act annuls the deprivation of that right by Hindu Law. But the ° 


la wa of nations differ on «etai!s as to the exact extent cf the 40n'8 right, 
and Whether a Hindmconvert t : Origtia rity will share*his father’s immove-, 
able estate upon the prinoiple- of Hindu Law as if he were a Hindu still, or 
whether his rights will be reg lat.d by the personal law of fhristians, is 
в question which this Act leives quite pea. The old statutory provision 
that the defendant's Jaw will govern the case, hardly settles the diffioulty; 
for whether it is the convert or his non-convert brother that hasto be the 
defenddnt must always depend upon circumstances. We cannot assume. 
that it was intended to judge the convert by the Hindu law if he was ousted 
by his Hindu relations from'possession so as to be compelled to sue,, but 
by the Christian faw if he managed to remain in possession ahd com- 
pelled the latter to sue him (2), No light is thrown upon this point either 
by the said provision or by the Actin question. The Courts seem to have 


only assumed that the personal law of the convert prior to his conversion . 


ә must continue {0° govern his rights even after conversion, whether he 
e "be plaintiff or defendant. But there has been no direot issue and no direct 
ruling on the point, nor anything to show his duties and obligation as 
opposed to his rights. The Act says nothing about the law of his duties. , 

It will be convenient to inquire inio the questions that must arise in 
connection. with the second and third ‘actorg. of the enactment at this stage, 
though their solution must be postponed to that of the first factor. ephe 
former of the tw} annuleany such law aseinflicts forfeiture of rights or 

e property. The other factor does not allow any law to impair or affect any 
righ* of ivheritance, Converts ard outcastes are thus protested against 

* ihres things, t-g., (1) forfeiture of rights, (2) forfeiture of property, and (8) 
any impairing or affeccing their rights of inheritance. As tights of in- 
heritange are included in the genete] term rights, its special mention may. 


beetaken to havo i in pe the 11 ет? пое between “ forfeiture” on the ote. 


hand and “simpairiag or affecting” on the othe® А fonveri'a right of 

fhheritance cannot even be impaired or affected by his conversion, while 
his othr rights may be impaired or affeoted by it tut they cannot be wholly 
forfetted.® there thus seems to bo a difference between the case of inheri- 

"a Hindu Lew, pp. 5.& боп this Е 
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tance rights and other rights. One’s rights of inheritance will romain 
intact without diminution or е even E tis aggrorsion, and 






e rights оце oan sco why the law of the original. КОП of 8 convert 
should have beer so impliedly allowed to impair and affoct them as disting- 
uished from their wholesale forfeiture. f 

But what ave the¥e so called rights that may be so impaired and 

adfeoted but not forfeited? The word cannot mean rights in the largest 
от even the usual sense, for ‘‘ property " and “ rights of inheritance ” 
(which are always included in tbe word: “rights” as defined by jurists or 
used fn ordinary sense) are both here separated and added as if they 
were some different commodity than the wotd « rights” which precedes 
both of them and forms a third class of things as it were. 

Maxvwell’s advice is that we might find a key to the meaning of a 
section ip the preamble of Acts unless that meaning be so clear and un- 
ambiguoue thar as embodied in the operative part of the statute it must 
be taken to be zhe real word of the legislator in preference to the recitals of 


the preamble. That of course is sound advice апі is always accepted.” 


The word ' rights” ёп the section in question does present а clear ambi- 

eguity and we must go to the preamble for help. The same authority has 
' also pointed out in another part of his work that tho Word “ rights" has 
ofton been Jimized by the aesooiat:d wosds, at timbs to vosted rights, at 
times ta priva:e rights as distinguished from those enjoyed by individuals 
as memborg of she general publie, and at times ift other Pays, The word 
is in fact to be understood and limited by the light of associated words. 

We have then zo consider the word in this Act by the joint light of the 
preamh]e as well ав of the associated words. It will be more convenient 
to first eonsider who are protected in, respect of these fights and then t$ 
consider the rights in respect of which oy ёте protected. * 

* The preamble begins with reciting the provisioP®f a , Bengal Hegwia- 
tion whieh lays dowd that in suits ‘between parties of different religious 
persuatione when oneof them was а Hisdu apd the other a Mahomedan, th$ 
laws of those two religions “ shall not be permitted to operate to дертіне 
such party ог.оаміев of any property to which but for the operatién such 
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object of the present Act ів “о extend the principle * of the Bengal 
enactment “theoughout the East India Company’s territories.” This- 
Objett seems to have baen attained (1) by including people of all religious 
persuations in addition to Hindus and Mahomedans and (2) by enlarging 


, the geographical limits of the law as will be seen from the words of Se. 


only seotion following the preamble. 
-But the preamble does not contemplate or propose any qualitative aq 
distinguished frointhe above quantitative extension of the prinoiple.of 


the Bengal Act. (One might justly presume therefore that any further , 


modifleation of the wording of ghe Bengal Act in the Indian Aot must have 
for its object better perspicuity and accuracy of language than that of.the 
former Act and not an addition to, or substantial modification of, the quality 
of ite principle. The word “rights” in the Indian Act being ambigueus 
as pointed out and capable of several constructions, it would seem resson- 
able to attach to it a meaning consistent and coextensive with the Bengal 
principle. 

The аі осу was raisbd in one of our previous paras as to the 
personal. law to be applied to cases where parties are of different persus- 
sions the renunciation of one of which is ordained by the Indian Act to be 
unaffected by the provisions of the renounced religion depriving the 
regouncer of his rights. The renounced religion had given the renouncer 
a positive status involving both rights and liabilities and, we may assume, 
it divested him of both upon his renunciation. Under the Bengal Regula- 
tion the renouncer shall not be deprived of suo of Ms rights as he would 
have enjoyed but for the operation of the persouAl law applicable befare 
that renunciatioiff. This seems to suggest, not simply that under the 
Bengal Act the renouficer is made immune agginst the penalty for renun-' 
ciation and yet permitted to enjoy the rights allowed him by the renos ced 
religion, but that if he's made immune *agaiust the penalty the personal 
law of his birth is left untouched so far as by this renunciation of religion 
he is divested of tho rights and privileges with whioh he had been clothed 


* by that law. The Regulation preserves only such of the rights of the то: 


* nouncer as he Would hdve enjoyed “ but for the operation " of the law of: 


the reflounced religion, The gvor@s are, not “ but for the oporation on the 
peint of penalty "renunciation saly” ‚ but, “but for its operation” 

without avy qualifying expression? The man is to be allowed full enjoy- 
ment of such of his rights зв Де would have enjoyed if that law had never. 
had any opeiatiqn at all, 5.., if that law had never existed for Rim, had" 
neither kiven him rights nor imposed obligatigns and penalties upon him. 
But for the operation of that law he would not ie enjoyed the rights 
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peouliar to that lay, and if thet law deprives him of rights other than these, 
that deprivation is ro have no legal force under the Regulation. ‘The worda 
protect only that “© property to whioh but for {һе operation of that 
law he would havs been entitled ". Ooparcenery rights, for instance, 
are'not rights to which he would have been entitled ** bat for the operation 


of the Hiudu law”; ; therefore, property consisting of these rights is not s 


„Within the wording of the enactment, and its implied or express depriva- 
tion by the Hindn law would not be affected by the regulation. On фе 


„ other band the interest of the convert coparcener as а jofnt owner in: the 


соратоепегу property would be preserved by the enactment, for the joint 
ownership already vested in him is not the peculiar creation’ of . Hindu 
law but is an interest recognized by all laws whatever the theory of 
theeHindu law as to the origin and special devolution of it. When a 
right is thus recognised by all laws, it becoms a creation of what, in- 
paraphrased language, is called that “Justice, equity, and good conscience” 
which the earliest statute as to the duties of Indian Judges direct them to 
administer where the laws of the Gentoos, or “Hindus ang Mahomédans, 
cannot be applied. The effect of a Hindu coparoener's converrion would, 
under this enactmant, be to convert his coparcenery estate from the’ peou- 
liar joint tenancy meant by Hindu law into that tenancy-in-common 
which is familiar to all systems of jurisprudonos and must be given effgot 
to by- ‘justice, equity, and good conscience” as known all'over the world. 
This view would Lavo to be taken whether the convert is a plaintiff or 
defendant. | d 


“© Buch being .he meaning of the particular provision of the Bengal 
enactment quoted with inverted commas by the preamble of -Aot XXI of 
1850 with the undoubted object of showing the “ principle ” intended to be 
éxtefifled. by itt» all races in all British territories, very ‘strong and 
clear reasons would be required'to authorize our Courteto preservo to 
converts the benefits of the renounced laws without making them amenable 
to the duties, obligations, and penalties forming the co-relatives of those 
benefits which must stand or fall with them. You cannot thus mutilate | 
а whole system 5f & particular personal lawin general terms without ^ 
oreating ‘confusicn, injustice, and misohigf. «Үе cagnot lightly presume 
that our legislstare would prescribe, such mutilation without ole&r- 
ly expressing self to tbat effect. The Bengal enactment "fairly ap-, 

. pears, tq have ‘steered clear of thir? mischigf by transferring con- 
verte ‘bodily, зо TO вау, from the province of their renounced personal laws 
injo- the hands ог justice, е® бру, and good oenscience, There is nothing i in 
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"Aot XXI of 1860, to show that it intended to ЗЕРЕ in this respect from 
the principle of the enactment which it wants faithfully to follow, When 


* it says that ''во much of the laws &o.” whioh visit converts and outoastes 


with penalties, “ shall cease to bè enforced as law," there is no reason, 


for supposing it to imply that the rest of such laws sHall not cease to be 
* enforced. It evidently left the vacuum caused by its reticence as regards 
such supplemental portion of such laws to be filled up by “justice, equity, 
and good conscience” according to circumstances on the lines of the previous 
*uactment scleowed for its model. As regards the slight change of wording 
mado by it, it can be sufficiently accounted for by ite addition of 
outoastes as another, ebject of its protection, the earlier enactment 
referring to converts only. Outcastes are not necessarily converts but 
may retain their religion without retaining their oaste. hese 
people might require to have their personal laws applied to them 
mutatis mutandis according to the dictates of justice, equity, and 
good conscience ; and if the Act of 1850, unlike its model, omitto prohibit 
the.enforcement of such’ haws, an adequate explanation for such omission 
is thus. afforded by its inclusion of outcastes within the scope of its 
protection. That is 4 far different thing from giving even converts all the 
benefits of the laws of the renounced religion without binding them. hand 
and foot to bear the burdens imposed by those laws. And yet most of 
the decision# under the Aot seem to assume that it enables or binds them 
,to give the converts such an anomalous and unjust position. The point 
does not seem to have been raised or decided, but it would be worth the 
while of those learned in the law to raise it as being в` sound one whenever 
thore is Oppomunity for it. 
„Ав for ourselves, having arrived at the conclusion that Act XXI of 
1850 proposes to extend the principle of the Bengal enactinent qaan tita- 
tively and rfi qualitatively except sofar as may be necessary to meet 
the demands of justice, equity, and good conscience, and having ascertain- 
ed what that principle is, we are now in a position to consider whether 
the operative part of this Aot is open tos construction consistent with 
» the principle ‘nentioned by its preamble, or whether the wording of that 
part really enlarges the qnalfeative scope of that principle by preserving 
«£0 converts and e@@astes more "rights" than those included in the * тогі 
“property” in the Bengal Regufation. Of the fwo lights open to us in the 
* matter according to Maxwell, we have found that one, viz., the preamble,” 
is not in favour of such enlargement. It now remains for us to consider 
the meaning of the word “rights” by the light of associated words. . 
• Rights other than those of property aro persone! rights— rights whioh, 
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are attached to tho person of a man whether by his personal law or even by 
the general law, jura personarum as distinguished from jura gorem. These 
rights are not neoessa-ily dissociated from property, fpr there are several ° 
sights which may be personal and yet may refer to property. А Hindu's * 
right to worship at a'2ublio Hindu temple is a personal right and yet it ia 
& right over the temple property. Such rights may be classed separately 
as tights under personal law in respect of property, It does not seem 
that any body has ever prn › ог that any Court would eyer decide, that 
syolr rights are proteated by the Act in spite of the faow that they aro 
rights in a sense and are also rights in property, And why is this.not 
во? In the first instance these rights do not constitute the “property” 
preserved by the Bengal Regulation ; and, secondly, the rights belong to a 
Hindw as a Hindu anJ so long.only as the Hindu law does not deprive him 
of them. The Aot thus does not propose to protect rights which are the 
special creations of Hindu law and must cease to have any operation ‘as 
soon as the Hindu ceases to be a Hindu and the disappearaoe of -the reason 
for applying the Hindu law to him makes the details of that law in- 
operative as a consequence whether the details refer to person oF to property. 
On the other hand, there are rights connected with property or person 
which are given by toth general law as well as by personal law conjointly 
or by one of them only, When the general law thus alone or oonjointly 
gives property toaman, the. Ast as well as its model clehrly prevent’ 
one’s personal law from depriving him of such property. But the $ 
wording. of the Bangal enactment protected only “ property” of this 
kind and left incorporeal rights, such asa right of easement, a right to 
redeem &o,, to be iroluded in the word property by inference only, for 
such rights are soaroely called, ** property ",in. uenale parlance (1), The 
Act of 3860 uses а wording which i is enough to oure this defect when it 
nullifies the forfeiture of rights ore property by out persomal law. It 
proposes thus to supply a more acourate wording then its model 
had done. -It saver in fact such rights in properties as are usually frao- 
tions of. full "property" or “dominium” and are not understood to form n 
& part of its moanirg. To construe the Act to mean to protect those "rights" œ 
and this property is to make it improve up, the. looser wording оЁ• Һе 
modef, To confine the expression ‘‘ rights’ е о theremfractional rights e. 
only ie.to make the principle of the Act identical with-that of the model. 
А To extend it to rights in respect of person, ‘suoh as arite-by guardianship * 


or marriagé, is-to anlarge. the scope of the preafhble beyond. anything 


(1) Compare pec M TUE E S II p. 993, 
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hihted at by it, simply because tho operative part of the Аі is capable 
of two constructions one of which is oc-extensive with the preamble and 
*he,other is wider than the preamble. 


Ав regards rights of an incorporfel nature oreated only by particular, 


personal ]sws in respect of property, instances may be found of thenf in 
a Hindu's right to live with the family in the family house, to partition 
the property, and to olaim devolution by survivorship as distinguished 
from sucsession as heir, Under the meaning we have placed upon the 


wétds of the Act,gthere would be some scope for fudge-made law in sueh , 


oases in deciding which of these rights are so peculiar to Hindu law as not 
to admit being included in tha general law and whioh of them either 
possess the common features of both with deviations in points of details or 
contain such intricacies of admixture of the exclusive features of the éwo 
as to require careful separation and distinct recognition of the separate 
elements, But once this result is reached, the judges have only to oarry 
out the principle of the Aot by denying to couverts what if found on 
separation or without it te belong to the personal law and by preserving 
or етей adding éverything that would come within his rights under general 
law or become due under it as a matter of equity, justice, and conscience, 
A Hindu renouncing his religion would thus be depiived of the henefits of 
his survivorahip after his conversion and would equally be able to resist 
th8 olaims of his old · сорагавпеге to diminish his share on aocount of new 
births in the family, and his widow would be entitled to resist the claims 
which the surviving coparceners may set up on the ground of survivorship. 
The convert’s right to partition would be protected by the Act, but he could 


only havea partition without any of the incidents of Hindu law whether | 


in his favour or against him. He would certainly not have any right to 


joint living as в member of any joint family. His conversion oomwerts ` 


him from a Hindu coparcener intoa mere co-aharer under the general 
law. Upon the same principle he would bə denied all rights of a 
personal character whether by marriage or guardianship or the like 


. unless at least the person over whom he claims such rights has also 


~ 


ebeen simultaneously ‘converted. This would be so whether we look 
to the presumption generally “underlying ail personal law that a 
party belonga to i-persuasionf and can claim only as such, or whether 


are look at tfe meaning of the*word ''righta* in the Aot as being | 


®0-extensive with that of its mogel and exoluding all personal rights , 


not connected with property. ° Whether there are any personal fights in 
төврбо э? erscas which are not the special crgatures of personal religions 
sane аң is ап exceedingly doubtful matter. һе relations of father and.. 
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son, guardian and ward,- kabani and wife have for their starting point 
relations existing at birth and marriage, and of these’ two the. former 
invariably depends upon the latter, as without legal marriage, there canebe * 


` no legitimacy : marriage in faot is the*keystone to avery system.of: person- 


al 1ё and in its turn depends in every osse upon the.sufflienoy or others, 
wise of religious cersmonies and covenants under the religion of the- -parties, . 
IC is difficult-to see any point of personal law (except points -of the law of ' 
slavery) not eventuelly resolving itself into one of religion, and it cannot be 
presumed that any Act fike that under disoussion. would genture.to distufb 
the balance af domestic and social rights oven where the religion forming. 
their basis is renogmoed, such rights being every where Hear under -the. 
вів of one’s perscnal law. 2 ` fas 
eWo are now іг a position to understand de юй of ВА мохів 
of the Aot. Why rights of inheritance have been given a specia] mention. 
has been already. accounted for by the fact that the protection giver in 
respect of these rghts is larger than that in respect of the comprehensive 
terms “rights or property” in which they are inel'uded and- in: whose - case: 
only. а wholesale forfeiture is nullified. - The -sabstitution of “rights or. 
property" in place of “property” only-of the older Act ‘with the--addition 
of an.express irtention in the preamble that the principle in both is one: 
and tho ssme,- would indicate that the association. of “rights”. with 
*tproperty" must be'oonstrued by reference to the-maxim Which asks us 
to: interpret such general words a» not inoluding things of. a class different 
from those which are associated with suoh- words. "The. association- of 
* rights" with “property,” withthe light thrown by the -preamble;- can 
only entitle us to understand the former as meaning-other-things of the 
same: kind or c/ass—ejusdem .generis— with the latter and to exclude 


i үн rights зз foreign to that class or kind. e DES 


-Ouz attempt at the- interpretation of this short. and. орар Act has 
bein elaborate, but.the necessity for so making it.has arisen from the 
course of.decisions in .respeot of it; The soundness or otherwise of these 
desinens we sha] now be able to analyse and oritioise with some clearness. 
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22 . The object. ‘of: punishment end the, tre&tment of Criminals. . 
N. [e well asin G $ Britain, - there is a steadily. meveafing 
n Fegognitior of. the sound бт that. teformatory treatment ,of 
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criminals ought to be substituted for retributive punishment and that the 
primary objegi of punishment is the protection of society. There are a 
* number, however, who yet believe. that the main purpose of criminal 
legislation is to punish offenders against the law rather than to protect the 
community, The changes of view on this quostion have been various ‘and 
* remarkable, à 
It is only within the last hundred years that any serious effort was 
made by legislators to study and understand the cause of orime. The 
‘fystem of trial and punishment prior to the nineteenth century Was, 
barbarous, and brutalizing., The mental condition of the offender was 
very little regarded and,his opportunity for defending himself against a 
charge was very slight. Perhaps however it would not be accurate to 
describe the legislators of the eighteenth century as deliberately оти in 
maintaining such laws, | 
* At that time the criminal population was an unexplored social atrata. 
The legislators seemed impressed with the belief that the criminal would 
be certain to remain а отіћіпа] until he died, and that therefore the sooner 
.that'event was aocomplished the better for the community. There were 
nearly two huudred oases of crime punishable by death, If the hanging of 
the accused did not oure him of his inclination to steal, or to commit 
similar offences, it at least prevented him from repeating the offence. As 
Criminals in their actions, to use the phrase of the old indictments, were 
“ moved by the instigation of the devil, " the law was ready to send them to 
their instigator without undue delay. Instead of punishment being inflicted 
in the spirit of patient duty, the feeling of vengeance seemed to be theedo- 
minate influende in dealing with criminals st that time. The criminal 
‘had injured society ёра therefore society was.entitled to wreak prompt and 
effective vengeance upon him, ee 
Bubsequtntly an‘brrangement bef&me popular by which many ori- 
minals in England were given away as slaves to Western planters instead 
''of being kept for the dungeon or scaffold. This was considered a mercifal 
Innovation, or at al] events it answered Portia's description of the quality 
* ofmercy—it was twidb blessed, it blessed him that gave and him that 
tookr England was relieved ofi An ugly burden and the slave-driver had 
‘a new victim, wiiffut cost. Later on this system had jo be abandoned and 
many oriminals were then sent to Australia until such a course could no А 
* longer be followed. The nox; step was incarceration in the foul prisons, the 
giri hells in the heart of society, which prevailed until Howard’s time, 
adually, however, the impression hadgggown in the community that ' 
sil the people outside the gaola were of kinship with the unfortunate ofon- , 
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ders against the lar, and that it might be desirable to` study the questión 
of their tres&ment.from a humane standpoint. . Naturally, those who ad- 
vooated this view were foralong time a minority, but as ‘history. is ¢he® 
e record of the triumphs of minorities” the changes made by the law in the 
tre&tment of orimi&als since that time down to to-day have been pharsoter- 
ized by a "enn i show, humsuising of the oriminal law in all its devi- 
sions. 

The аа] oz physical oondition of the offender was given no consi» 
.dération by our flerce forefathers, and a trace of the obd ferocious spirit 
whioh sent diseased, insance and irresponsible persons to the dungeon may 
still be found in tto inhuman system which lingers in some of our cities 
and municipalities of punishing the chronid inebriate by sending him to a 
prion where there is no attempt to cure the disease of inebriety.—0.LJ. 


° REOENT ENGLISH: CASES. , 


Асттом, oauss of — Inducing. anlayo to ran eonivadi— Juskifilation 
for interforence— Prior coniraot inconsistent. with that of employer, . The 
plaintiff, who wasa workman, entered іпіо а contract by which һе was 
apprenticed to his employers.to learn certain work. A friendly society of 
. workmen engsged in similar work protested to the employers against 
the engagement of the plaintiff as ап apprentice, on the ground that it 
was broach опе of theerules of the society which the employers had 
agreed to and signed, and they gave notice that, if the engagement was 
oontinued, they would call out the workmen who were working for the 
employers, and who were all members of the society. * In consequénce of 
this ¢hreat the employers refused to continue to teach the plaintiff "under 
the terms of the deed of. apprenticeship. 10 an actitn. by hifh against the 
sogiety. and oertain of the offleers :— Held, that the plaintiff had a good 
cause of action, z0 which the previous agreement between the sooiety and 
the employers was no answer. Read v. Friendly Society of - Operative 
Stonemasons of Hnglond, Ireland and И дев (1908,2 К. В», 732). 

Онавітү— eques ‘ for tha site ke agreed upon between” 
the "texairie an the legatee—Hvidence—. Admissibility Vill Coneiruotian 
, Charitable legacy — — Limited chariiable “purpose, A testatrix bequeathed 


84,000, to О. “ for the charitable purposes agreed upon between us” :— ° 


Held, that this was a gift for limited charitable pürposes, and that ме 
* was admissibleto-shew what the purposes agreed upon were, ue те 
‚ Вън: Burial v. Orarofurd (1902, 296,788) | . 


* Equitable relief. Where, in partnership articles, it has been agreed between 


. ; : ‚ 
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` ‘OONTR'ACT—- Asaignability— Contract to: supply goods to: company —Li-: 
quidation. of eempany— Assignment of coniraci— Right of contracting: 


Sompany ака of assigng. The owner of land contracted with a oompany 
to supply them for fity years with at “least.750 tons of Shalk per week, and 


so much.mo-e as.thoy might require for their manufacture of оешёпі; 


upon their land, the chalk to be delivered in convenient daily quantities 


as required by tha company by written notice given on the preceding day,. 


The company, whigh had а small capital and was doing a oomparatively 


small business, want into voluntary liquidation and transferred all ін , 


business and property, and purported to assign this contract to & second 
company, which had an gxtensive business, carried оп at-various places, 
and a large oapital:—Held, that though the second company could not 
maintain an action on the contract in their own right as assignees of 4he 
company with whom the oentract was made, the contract was a subsisting 
one Between the original parties to it, and had not been put an end to by 
the liquidation of the original company or the assignment to tHe second 


company, or by, both those facts taken together. Tolhurs v. The Associated | 


Porildad Ooment Manufacturers (1902, 2 К. B., 680). 
.IsSURANOR, MaRnmE— General мап ваа made on outward 
ioa of ship in ballas— Liability of chartered freight to ooniribule. A 


ship was chartered to proceed to a foreign port, there load a carga and bring: 


it home, the chkrtered freight being payable on delivery of the cargo. 


While the ship was proceeding in ballast to her port of loading she grounds, 


ed, and а general avergge sacrifice was made, Shessubsequently continued 
her voyage, loaded her cargo, delivered it, and rebeived the freight : —Helgl, 
that the charteretl freight was liable to contribute to the general average 
sacrifige, Steamship Curiebrook Company v. Landon and Provincial Marine 
and General Insurancs Oompany (1902, 2 Oh., 681). . ө» 
PARTNERSHIP Aftiolss of partnéship—Power for any partner to 
nominate successor—Nomination—Acosptance by nominso—Oonsent от 
refusal by continuing partners—Righis of nominese—Speoific Performance— 


~ {һө partners {Йа} any one of them shall bo at liberty to nominate and 


introd&oce any other person into the | partnership, and & valid nomination is 
пие by one parto? accordingly, followed by aoo: tenog of the nomination 
Dy the nominee, the other partners are bound to give effect to the nomina» 


“tion, and, in oase of their refysal w admit the nominee as partner or to do, 


and exeouse the gots and deeds necessary for conferring upon him the righta 


of a’ partner, he is entitled, ps against them, to such relief as Courts of ' 
Eq*ity are in the habit of grantizg to persons standing in the relation of , 
* e е Ф 
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partners, subject ~o his Шау, оп his part, such conditions of his 
admission as may be contained in the articles, such as exeanting в proper. 
deed, or otherwise. Byrne v. Reid (1902, 2 Oh., 735), $ 

POWER oF APPOINTMENT—Goneral ledameniary power— Ewercise— 

Covenant to &ceroics power by way of sewrily for loan—Liability of 
appointed fund for debis. The donee of a general testamentary power of 
Appointment over а fund borrowed a sum of money and, as security for the 
loan, oovenanted with the lender that he would make æ will appointing 
tht the loan should be а first charge on the fund, and thkt he would not 
revoke the will. He made з will accordingly, and died. Held, that the 
covenant was ineYfectual to bind the fund, and that, notwithstanding that 
the will was made :n pursuanoe of the covenant, the lender was a volunteer 
as atainst the testator's general creditors, and therefore took subject to 
the rule that the exercise by will of a general power of appointment makes 
the property which is the subject of the power assets, for the payment of 
the debts of the appointor; consequently, that he was not entitled to 
priority as regards the fund over the other creditors. Jn re Lagsey. 
Zoiser v. Lawley (1902, 2 Oh., 799). 

WiLL— Unoeriainty—Gift for life with direction to dispose of estate 
according to verbally empressed wishss—Parol evidencse—Admissibility— 
Avoidance of gift fer uncertainty—Conatruction of will, Testator by his 
will appointed his wife sole executrix, and gave her his property of life, 
He then desired and empowered her by her will or in her lifetime to dispose 
of his estate “in cocordanoe with my wishes verbally expressed by me to 
Һе” :— Held, that parol evidence could not be admitted to shew what the 
testator's verbally expressed wishes were, and that the power for disposi- 
tion given to the widow was void for uncertainty. In re Holley, Hetley v. 
Нео) (1902, 2 Oh , 866). 
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Temple Bar. 1902. Demi 8 vo, Pages 302. Price 14» ° 


. Tux jurisprudence of England differs radically, in one respect, from ө 


the jurisprudence of the rest of Europe. "The*latter is grounded more or 
„less upon Roman jurisprudence while the former takes its ofigin if certdin 
` primeval institutions quite ifldependent of Roman influence, though gt 


* some stages of its devolopement it has ыры been пыры by, if not adjuse «^ 
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ally borrowed from, the jurisprudence of ome, This splendid isolation of 
English jurisprudence opens out an inviting field of legal science, The 
"evelopment of a systgm of law is dependent upon the institutions which 
call it into existence and bring it Into pley: the history of legal inati- 
tutions is,.thus, rendered as necessary as the history of the law itself. Thq 
learned author, therefore, deserves to be congratulated upon having direoted 
his attention to this important, and hitherto untrodden, field of legal 
literature. He has graphically delineated institutions that in the 
process of time died out completely : and such others which, in в greater er 
less degree, supplied the origin and lent form and substance to the magni- 
fioent institutions of our,own times. We heve, on the whole, found the 
contents of this work interesting and attractive: anda perusal of it 
has led us tothe belief that no study of English law, or of any system of 
law based upon the same, can be complete without & study of the history 
of Не English Legal Institutions. 


A Guide to Oriminal Law., By ОнАвцЕв TuwaArTES, Solicitor. LONDON : 

Geo. Barber, Furnival street, Holborn, Sixth Edition. 1902. Demi 

8 vo. Pages xi and 192. Price 10 $, 

THE purpose of this publication isto supply a guide to the student 
who has to study the Oriminal Law of England, Its general plan is, firstly, 
to advise him qn the books he should read ; secondly, to give him s general 
sketch of the elementary principles of Criminal Law and Procedure ; and 
thirdly to provide a series of questions by which he may test himself. The 
learned author, as а successful teacher of law, has turned to socount the 
experienoe he hasgained by producing an analysis of the Oriminal 18+, 
which presents all the important points in their proper sequence and which 
is-as taluable in acquring an elementary knowledge of the law as for revi- 
sing his impressions fpr examination purposes after a student has waded 
through his teft-books on the subjeot. The Orimins! Law of England is 
prescribed as a subject of study by some of the Indian Universities: to their 
students we can very confidently commend this little book, Its printing 
and general get up degprve praise, 


Bankers’ Advances on Moroanjile® “Beourities other than Bills of Exchange and 
* Promissory Nets. Ву Arthur REGINALD BUTTERWORTH, of the Liner 
Temple, Barrister-at-Law. Loxpon: Sweef and “Maxwell, Limited, 
З Ohancery Lane, №, О: Effingham Wilson, 11 Royal Exohange, Е 0, 
1902, Demj 8 vo. PE xv and 208. Price 7в, 6d. 
* Te’ title of this book furnishes, in {рде measure, а key to its - 
contents. It contains muoh information not hitherto collected in a single . 
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volume. The author has elucidated some points of considerable difficulty 
upon which insuffisient light seems to have been throwå by recognity 
ed text-books—sush as the importent oonsequendes of the distinction 
between delivery Grders and warrants generally and in relation to bank- 
-ruptey ; ‘of that becween estoppel and а cause of action; and the effect o, . 
4Bertain decisions cf the House of Lorde relating to banker’s advances te 
stock brokers and money dealers. The book is meant for the use of 
lawyers as well as Јаушеп. In order that it шаў be useful to éhe x 
-e former the author has throughout mentioned in fhe footnotes the 

authorities which bear out the propositions embodied in thé text, 

whereas to mafntain its usefulness tothe latte? it is written ina style 

singularly free from legal technical expressions. We make no doubt 

th&tit will be extremely useful to all who are interested in advances 

‘made on mercantile securities other than bills of exchange and promiesory 

notes and will be indispensable to bankers and stock brokers as well as 

to lawyers. . 





ә ° 
The Indian Easen-enis Act (V of 1882) Ву Desar NAROTAM, Plesder, 

Bombay High Court. Вомвлт: The Tatva-viveohaka Press, Khotwadi 

Main Road, 1203. Roy. 8 vo. Pages lviii and 140. Price 3-8-0. 

Next in importance to the law of Property stands tpe law of Esse- 
ments, It constisuted, at one time, only a portion of the law of Property: ы 
subsequently, owing to the importance it had gathered round it, necessity — * 
was felt of treating it & an independent branch of law, The Romans had 
tifvir servitudes, hich in’ England found a oounterpart in presoriptions, 

In India, both the Hindu and Mahomedan laws recognised rights closely 
resembling easercents: yet,.in oases coming before the British dndian 
Оох? в, the Engliah law of prescriptions used to be applied almost in its 
entirety. In cou-se of time, however, necessity was felt to eodify the law 
on the subject, which was then ‘ffor the most part to be found only in d 
treatises and repcrts practically inascessible to a large proportion of the А 
legal profession in the Mufassal and to the Subordinate Judges." Ла 1882, * 
therefore, the indian Easements Act was ushered into existence. ^ 
Tt in based with a few deviations® п ¢he law of England, "which . 
being just, equitable, 3nd almost freg from local poouligrities had, th . 
many cases, been held to regulate the subject in Indis." The book in our, 
e hands is a commentary on this Act. It giveæa lucid introluction which 
briefly surveys the provisions of the Actand institute» а opmparson 
' between the two systems of aw where they, happen to differ. The com: 
e mentary onthe Act is bristling with decided cases, Euglish and Indiàn, : 
e * e ° 
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which are brought quite upto date. The cases are arranged in well-marked 
groups. For irstanoe, comments under s 15 begin with а consideration 
of essements, their origin, enjoyment gnd interruption: they are then sub- 
divided under the headings of light and air, support, water and ways; and 


. are concluded by a discussion of the nature of prescription at commbn. 


e defendant, ‚ presumably, on the ground of * undue influence," or something . 


law. The learned compiler has, we find, discharged his self-imposed task 

very creditably: and we feel convinced that the book will rapidly find 

favour with the рихентоя, 

The Acta of the Governor General of India in Council for the year 1902. By 
Desar NAROTAM, Pleader, Bombay High Court. Bompay: The 
Tatva-viveohaka Probs, Khet wadi Main Road. 1903. Коў, 8vo. Pages 70. 
Price Ва, 2. 

Аств enacted by the Legislative Council of the Governor-General of 
India, during 1902, are collected in this book, It contains Statements of 
Objects and Reasons, Reports of the Select Committees and extracts from 
the Proceedings of the Legislative Oouncil; and has also the qualifica- 
tion of being well-printed. 

The Acts of the Governor of Bombay in Council for the year 1908. By Desar 

МавотАм, Pleader, Bombay High Court. 1903. Hoy. 8vo. Pages 

68, Price annas 8. Я 

THs publication reproduces the Acts enacted by the Legislative Coun- 

cil of the Governor of Bombay during the year 1902, aad places them 

within an easy reach of the public. А 


| * MISCELLANY. 


A VERY wealthy lady, named Silva, died € in Lisbon, awd left 
her entire property to & cook. The lady in question was a fervid spiritu- 





. alist and a firm believer in the theory of the transmigration of souls. She 


imagined that the soul of her dead husband had entered the body of the 
rooster, and therefore she caused a special fowl-honse to be built for the 
bird, and ordered the servants tœpay particular attenion to the ** master’s” 
wants, The disgust of the relatos when the old lady's will was disclosed 
can be imagined, ‘and a law suit would have folloyed— pith the rooster as 


of the sort—had not one,of the héirs adopted the simple expedient of having, 
the waalihy fowl killed, and thus becoming the next in succession. 
. M — + . 
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GCNFLIOT OF LAWS BETWEEN 
CONVERTS AND. NON-CONVERTS IN INDIA: 





* 
ordo Di MADHAVEAM TRIPATHI, B. À., LL. B. 
, Vax, Hien Court. = 
d | : [ Continued from р. 17}, 
OHAPTER ІЙ. - RN 
: ISHBBITANOR. : 


Н Е simplest «ades might seem to be those on inheritance ‚ büt even 
these have left their difficulties, -In the well-known Tagore case the 


‘oonvert was the only son of the testator who had disinherited him and 
‘substituted not simply an heir but a line of heirs by his will The 
‘disinherison is reportéd to have failed on account of Act XXI of 1880. 


If reality the greater part of the will failed on account of its illegal 


‘provisions attemoting, to oreste a line of heirs &o,, and the question was 


whether the convert could olgim to treat #0 much of ће will as inopgrative 
and stand upon hia rights so far as an intestacy was thus created by the 
operation of lar. The will, never having lookéd to this contingency, 
could not, overrule his claims dehors the‘will, There is no provision or 
ruling saying that - man may not be disinherited by will on account of 


his conversion 2eing at the root of the testator's mptive às on any other * 


* account. Motives may be useful in cogstruing wills buf not in setting е 


them. aside. АЦ that this ruliog may béiakgn' to have deoided is that no 


* eule' of Hindu Тай соціа operate to: ; disinherit tbe Man gfter this Aot. 


That being the case, he was thé sole heit to the father’s intestate proporty | 


e under equity, Justice, and good conscience, for he wag his only ‘son and* 


` neither because the-defendants were Hiudas ror, because the Hindu, law 


Снн 'applica»le SY the Ao itself. "On tbis last point the deoiston 1 says 
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noibi one way or the other but silently awards the plaintiff's йыш E 
the legitimateeresult of the other contentions raised and decided, e 
* That the law of inheritance like every other branch of personal law 
follows one's religion and changes with change of religion, is a proposition ° 
too often repeated by our Courts inoluding the Privy Uouncil to requirp 
the citation of authorities. But even here distinctions are шай, 
` Rights which have come into existence prior to the moment of conversion 
зра become vested in others cannot be injutiously affected by it but must 
be governed by the law applicable to the original persussion. But pfo-, 
perty acquired by the convert, subsequently to the conversion will devolve 
according to the law of his new faith." Both these propositions have been 
cited by Mr. Mayne on the authority of 2 W, Мас N. 181, 132 and 10 
М.І. А, 511, 587. Justice and equity would seem similarly to demand that 
property acquired by others than the convert subsequently to the moment 
of conversion should also devolve according to the personal law applicable 
to them and not to him so far às a deviation from that course of devolution 
would affect them and théir non-convert relative injuriously, while Act ` 
XXI'of 1850 demands that As too should not be injuriously affected by пой+ 
deviation from that course, £'&, by the application of the punitive 
provisions of the renounced personal law. Heis pretty much in the 
position of people to whom no particular personal law can be applied 
without some inconvenience or injustice to some body, himself or others, 
Some auch difficulty was experienced in adjudging the status of the Hindu 
sons of different Hindu mothers by an English father in Myna Boyes v. 
Ootaram, 8 Moore I. A. 400. The sons lived by agreement as an undivided 
Hindu family afd possessed joint property as such. Their ancestral pro- 
perty could not be ‘“adcestral "еіп the sense of the Hindu Law which would 
look apon their father as not legally а father and doot not reoognixe proper- 
ty inherited ftom mother as ' ancestral". Their union as Hindus could at 
the most be looked upon as making their property “joint” by consent. 
Their inherited property was looked upon ав “ inherited from collaterals” 
and held as “Joint propety” of partners by consent. It was held that оп the 
death of each such sob, his linegl heirs, representing their parent, would 
by tl effect of the original egreément between such sons, enter into the 
“partnership beguff by the parent а and suoceed by its forge. Collaterals werd 
however decided to be not entitled to so enter by succession, unless the | 
Hindu law gave, in the qase,under consideration, а right of inheritance 'alsq 
to pollaterals. e It was added that the law of survivorship which isa consé. 
quence of suoh a partnership Among Hindusawould come in only on failure ` 
f hoire ` This addition seems to have been an obiter dictum. ' ‘The rest, 
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is а clear refusal to include those who though Hindus themselves, were not 
Hindu sons of в Hindu father, within the scope of its co-parcenery law in 
spite of the agreement of the parties. This was done on what. may, bee 
called first principles. . There hardly sdb ms reason to follow other principles 
in oases under the Ast of 1850, and so that Act cannot be held to allow to 
donverts from Hindcism rights to succeed to collaterals upon the gtrength 
Vf the renounced H ndu law unless some general principle of equity, 
justice, and good conscience applicable without the help of Hindu law 
regogniee a right во to fucoeed. Неге ів а good scope for judge-made lew 
"until some new legislation relieves Judges of their problems in the diregtion, 
It is enough for the present to point out that Їп such oases the application 
of the law of the original persuasion of converts can only be looked upon 
as aji erroneous, unjust, and mischievous way of solving the difficulty and 
is not within the conzemplation of the Act. 

` The confusion orsated in our oase law by overlooking this aspect of the 
question is capable cf being illustrated by comparing’ the following osses: 
. (а) In a case where a question of inheritance ё? a convert from Hinduism 
to Ohristianity was raised, the Madras Court once held that the wife of the 
convert could not sucoeed to his estate, beoause by Hindu Law restitution 
of conjugal rights co1ld not be granted between the parties, because their 
marriage was practically dissolved by the conversion, and because the right 
of inheritance to the husband like any other connection with him was er- 
tinct: Sinammal -. The Administrator General of Madras, I. L. B. 
8 Mad. 169. " 

e (b) At another srage of the case in respect of the same convert, the 
marriage was held tc have subsisted in spite’ of the conversion and in spite 
of а farikhat passed 2etween the husband agd wife, and the law of inheri- 
tance gpplioable to tae саве was held to be that laid down by the Stoces- 
sion Act on the grouad that s, 331 of this Act exempts thee property of 
Hindus from being governed by the Act but does not prohibit Hindus from 
succeeding under the Act: Administrator General of Madras v. Ananda- 
chars, I. І. R. 9 Macras 466. 

(e) On the other hand upon a question вв to thedlvestiug of an estate 
vested in a Hindu widow before her Sonversion, it was held tg be 
protected by Act ХХІ of 1850: 8 W. B, 206. - E 

A convert, accdrding® to these cases, may succeed under the Jaw of his 
original persuasion, but succession to himgelf is not to be governed by that 
law. This'result may not be inconsistent with thé language of the Act of 
1850, , but it seems certainly inponsistent with equity, justice and Zool oôn- 
„ "ішо that what is good 0; the goose 1 should hot equally be во for the gang. 
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er. Of the threg views above compared, it is only possible to accept the con- 
*olusion of I. L. R. 8 Mad, 169 as being the one capable of being applied to 
all cases consistently and therefore erftitled to be considered the Jaw of equi- 
ty, justice and good o«nsorence, if we can improve upon the language оѓ its 
ratio deoidend. Whether the past marriage ofa deceased person with & 
living one were extinot or not, whether their relationship as husband 
and wife or father and son be continued or not, by the law of the original 
p*rsuasion of the convert, thst law ceasesto-*apply to the convert 
equally in the matter of succession to him or by him and becomes éntirely * 
irrelevant and foreign to such matters as a matter of “ egpity, justice, and 
good consoience " which alone take the plaoe of all personal laws where 
parties have no such law in common, The statutory provision for judging 
parties by the personal law of the defendant assumes that the plaintiff's 
right to sue had its foundation in the fact that the personal laws of the 
parties are not only divergent but that they have been so and have continued 
to be so ever since the gehesis of that right. That provision was, as already 
noted, never mBant for oases where parties at the date of auch genesis belong- 
ed to the same persuasion and one of them had chosen to change it at a sub- 
sequent date.* When, therefore, a person gives up his persuasion, the right 
to succession, whether to him or by him, must be judged in the same scales, 
and the law ofthis original persuasion becomes inapplicable equally in 
both cases for the simple reason that the extinction of the persuasion as a 
fact must logically be followed by the extinotion,of the law which that 
persuasion alone had called into being. Any «ther course oan only Бе 
justified by indulging in the jiotion that the superstructure of a personal 
law does logically survive the ,extinotion of its causal persuasion in the 
minds of any of the parties or even of legislefors. There is nothing in the 
Acts to encourage the maintenance pf sucha fiction, and the case in 
8 Madras isa crude but definite expression of the renunciation of this 
fiction. The persuasion gone, its law must go without distinctions. 
Aot XXI of 1850 contains nothing, not only to help the fiction in question, 
but even to divert theordinary course of such ordinary logic, while, as 
poinged out, the model of ite prégmble can only be understood to be clearly 
-pppoacd to the apglioation of refounoed personal laws tothe renouncers. · 
The decision in I. L R. 9 М4. 466 oertainPy pofhted out the right 


sense by the conversion ‘of one of the parties, There ia no. dissolution of 
marritgé in any event under that law. But the Court in that case failed 
te see that the judge who decided ILL R. 8 Mad. 169 would have atated his 
"Um * Bee West and Вишег рр. 5 and6, * | · E ТА 
е. . р * . 9 " . . Ф 
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* thing that marriage under Hindu law was not dissolved in the ordinary’ 
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conolusion more scourataly if ho h had said. that a Hinda wife could ate, ` 


under Hindu law, fird ару provision in it, to enable her © succeed to" 


her convert husband's estate which, bye Ais aot, he thee husband had taken 
away from its control, " The texts from Hindu law cited by that Judge 
Sysinst the Hindu vife's right of inheritance are not really texts against 
ber rights but against the right of the convert husband to succeed to the 
Hindu wife, They vere cited in all probability if the citers had any mesu- 
ing in their citing, :0 show that by a principle of reciprocity а Hindu 
*wife whose estate oculd not under her personal law pass to her convert 
husband as her heir, could not claim the converse right of heirship te his 
estate. The Judge desoribed this state of things by wrongly saying that 
the qnarriage was thus dissolved instead of by saying that the right of such 
wife and husband to inherit to each other as such was one that under the 
Hindu law had no existence. Had he expressed himeelf in this latter and 
morg acoqrate way, he would have put to himself, the question which 
naturally arises ott-of this situation —'* What lgw i isto apply to them, 
if they continue husband and wife and yet can find цо help from 
Hindu Law!" 

The judges in I. L. R. 9 Mad. 466 did raise this question though they 
had no oocasion tc answer more than а part of it. They decided that the 
Indian Succession Aot was to govern the case as to the wife's claim’ р 
succeed to her ocuvert husband's estate, but had no occasion to decide 
what law would have governed the husband’s olaim if the wife had 
predeceased him. Their fecision, so far as it applied s. 831 of tho 
Succession Act to the estate left by the convert husband, was no doubt fally 
within the wordirg of thas Act, but it is not equally olear* that is it in 
socordsnce with its spirit. 8:42 of this Aof lays down that the rights of 
widows and widcwers- to suoceed „tO their consorts are the same and 
s. 16 makes the wife's domicile follow that of her husband aud emoepia from 
the rule cases where one of the parties is transported or where both are 
living separate by judicial decision, Where а suit for restitution of con- 
jugal rights is refused on the ground of the wife's or husband's oon version 
to another faith, they would practically be living separate under the sano- 
tion of a judicial decision. Ifa Hindu wife ве situated lived in a native 
State, the law of her domicile would not inolude efthes Act XXI ef 


1850 or Act X of 1865. If her husband have his domicile‘in British P 


*India, hia wife would suooeed to his "estate yuder sootions 26 and 
331 of the Suocession Act as interpreted by the Madras Gourt qnd vot, by 
reason of the lawof her ddfnicile he would not suooeed to Ker. тт 
жаешы veciprasiy of A between the two people such us 
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5.*43 of the Succession Act (1) lays down. If therefore s. 48 is 
tó have its own ‘operation side by side with s. 381, the Succession Act 
ought not to be applied to olaims by Hindu or Mahomedan wives toin- 
herit the estates of their Ohristian Husbands, This seems to be the spirit 
of the Aot by which alone, and “not by the wording of section 881. 
standing by itself, that section must be interpreted. I L. В, 9 Mad, 469 
would thus appear to have laid down a wrong rule. Byen “section 44 
accentuates the principle of reciprocity in another direction and lends: 
sepport to the cof struction of sections 26, 27, 44 and 381 being subject 4o. 
the reciprocal equality of husband and wife as laid down in section 43 with 
which all these sections must ‘be read. ane 

The principle of reciprocity which the judge who decided I. D. В. 8 
Mad. 169 had innately in mind but which the Oourt in I. L. R. 9 Mad.«466 
lost sight of, may be taken to have been accepted by the Succession Aot as. 
& principle of equity, justice, and good conscience. We cannot lightly 
presume that section 981 was intended to make an exception to this prin. 
ciple, as the latter of thestecases virtually suggests, simply because it lays: 
down a negative rule saying that inheritance to Hindus &o, is outside the. 
scope of the Act. There is nothing init to show thar its list of those, 
outside such scope is exhaustive. A’ Hindu wife’s right to maintenance 
and, under certain oiroumstances, to claim it even as a oharge upon her 
Hindu husband's property, ought not to be recognised as it comes within 
the terms of s. 4 of this Aot and does not come within the terms of s. 831, 
and yet it has not occurred to any one to disallow this right on the ground 
that itis not covered by в. 381, A Hindu wife'g*right to inherit her convert; 
husband's property, as coming within the terms of s. 2 and not of s. 381, 
would be governed by вв. 26 and 27 and muit therefore be governed by the 
Succdksion Act in spite of her being a Hindu, if 9 Mad. 466 is canrect ; 
and yet wheneit is the*onvert that olaifns to succeed to her Stridhana, we 
must, if the Hindu law is to be applied, go through the questions of their 
marriage being in approved or disapproved form and perchance allow 


nothing to the widower in spite of s. 43, because s. 831 applies to the саша! . 


Surely, such rosults ognnot be oqntem plated by,s. 2 which defines those wha 
come within the Aot, and whiph бета be taken to have no operation not only 
. Where both partioware of the persuasions mentjoned in s. 331 but even where. 
8 conflict of pêrsonal laws arises by reason of theit belonging to different 


• persuasions, The Suocessiog Ach, whatever the meaning of its individual, ; 


‚ТЫ seotionyrans thus i—^ The husband surviving his wife Aas the same rights in respeat 

of her. Property, if she die intestate, ag the widow ag ix, respect of her husband's property 1: 

ho iie intestate, " | 5. - : 
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йш, was ав а whole intended for those cases of successions where all 
the parties concerned belong to a common persuasion апд yet have „29, 
personal law Бу reason of that persuagion and not where either there is a 
common persuasion and common personal law or where the parties belong 
to -persuasions which are not common to all of them, The result of apply- 
ipg itin these latter two cases would be confusion and sacrifice of general 
principles of equity. justice, and good conscience, and either the Act must 
be so interpreted as to void these results or legislatufe must cure the 


"defect. The words of s. 2 direct that its law of inheritahce shall be the 


law for sll in India except those for whom other provision is made by that 
Act or by other làw: in force in India, the words being “exoept where 
otherwise provided Zor by this Aot or by any other law for the time being 
infÜroe." The belief of judges seems to have been that this “any 
other law” must be some '' Aot”; there is nothing to show that subsigting 
personal laws, in foroe by reason ofthe statute which is “the fountain 
source of the authority of Hindu and Mahoniedan laws, are not as much 
“laws” for the purposes of this section as any enacted Act. There js 
nothing in the Sucession Act s. 831 to show that it gave any rights to a 
Hindu or à Mahomedan to suooeed to a Mlechohha or a Kafir such ва а man 
on conversion woulT be under these two systems respectively. There is 
also nothing in Act XXI of 1850 or its model to suggest that new 
Miechohhas and Kadrs are intended to spite their relatives of their original 
persuasions by claiming the benefit of the renounced laws while exempted 
from reciprocating in the matters of their own liabilities except within the 
livtits of the Sucooasion Act, It is needlóas to multiply hypothetical cases 
or discursive matte- to prove the point that neither of the two Acts oould 
have been intended to force the principles’ of any specific personsi law 
inoluffing that contained in the Succession Act itself, upon partiga sarig 
no such law in common. 

While this am»unt of erroneous interpretation has orept into our баве» 
law, it ie not possible to question the soundness of those decisions which 
interpret Aot XXI of 1850 as abrogating the divesting wf vegted rights by 
reason of conversicn even where these гіра had originated i in the - opera- 
tion of personal lays since renounced. Buah abase was QW. B. 206, where, 
в Hindu widow wa pallowgd to retain her inheritance in spite of her oon: 
version, The Act .n question had two oléar objects in view. In. the 
dirst inst&poe it proposed to annul во muth of*peraonal laws as punished 
converts by divesting them of vested interests, Secondly,4t snmalled eso 
much of them as punished oorforta by depriving them of all rights irrese 
. pective of justice, equity, and good conscience ав ifethe converts JD. 
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ceased to be human beings, But it did not go the further length of reward- 
ing their conversion with any continuance of any rights under the laws of 
*the persuasions deliberately renounced. The confusion of саве law has been 
во much that this aspect of the matfer cannot be too much insisted upon 
as supplying & safe test of the meaning of the Aot. | ° 
While the application of the Suocession Act or of the renounced 
personal law to such cases is not in accordance with law, both these laws 
are of value in evjlving principles of equity, justice and good conscience, 
for these principles can only be deduced by referrihg to what is commpn 
in these laws аа the Roman proetors referred to the laws of Rome as well 
as of the provinces to work out their jus geniiwm to govern strangers who 
under the Roman law, had “no rights.” Мау, the Succession Act itself is 
a legislative attempt to lay down such a jus gentium where parties hage no 
partioular personal law, though it does not ettempt to solve the situation 
whére there is a conflict of personal laws or where one party has a person- 
al law and the other has none except this Act. In such oases, though they 
do not often arise, judge-mmade law may well begin with the Suocession 
law^ns affording a prima facie system of rules of equity, justice, and good 
conscience, and may modify them aocording ns their nature and character’ 
may be homogeneous or inconsistent with the renonnced personal law. 
It is by such adjustment only that adequate justice can be done to questions 
tween wivés and husbands, Hindu co-perceners, Mahomedan co-heirs, 
&o., where one of them is a convert and the other is not. The Courts may 
well divest their minds of what is special to the individuality of any of these 
and retain what is common or at least what is not repugnantto the laws , 
of the partiese Thus where X, а Hindu convert to Christianity dies leav- 
ing behind Y a half brother similarly converted and Z a full brother not 
converted, Y would have been postponed to'Zif both he ani X hgd been 
Hindus stil” and Y smd Z would have shared equally if Z also had been oon- 
virted, for in that case the Succession Act would have applied to all parties. 
Now after Act XXI of 1850, the application of Hindu law to the case would 
e enable Z to get the whole estate and to nullify the right of Y though 
= itarises unde? the Succession Act. What ought to be the operation of 
Aot.XXI of 1850 in thig osse! As Y in this case hed no right prior 
‘eto his conversien of which *he Hindu law deprives him by reason 
of his « conversion, the Ас? of 1850 Һа? no*appliostion. If X 
^ had survived Z, the Succesgion Act would not have applied and’. 
X, the convert full brofher, would have inherited under Hinde law ever}- 
thing lelt by 2 to the total exolusion of Y yho would have had no personal 
intr to give him a farthing, aid would “not have been able to invoke the 
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Succession Act: If Y himself had had a nontoonvert Hindu full brother 
dead, Y's Ohristian piety would not have enabled X to securea moiety of the 
the inheritance recsived by Y from this full-brothez in spite of the Sucves-" 
sion Act. Does the socident of X and Y happening to be oonverts at one oom- 
mon moment oreat3 any equity in favour of making him а co-sharer with 
Z by virtue of the 3uccession Act? There is no equity in favour of such a 
right, though of coarse, if the Succession Act had oreated it, there would 
have been no quession. The Succession Act itself procegyis (vide ss. 23' and 


, 40) even here upon the principle of reoiprocity whioh can only be destroyed’ 


„ bury and others that the ат ids fot 


P 


the moment you apply its section 331 to the osse. If we are right in our 
contention that tris Act does not паш to be ‘ppplied to sucha case, 
* equity, justice, and good conscience” can only and amply be meted out 
by giving to Z from X’s estate what X would have got from Z's estate if 
Z had been predeceased, 4. &, the whole of the inheritance to the 
exclusion of Y. This view of equitable reciprocity is a corollary from the 
principle’ that E Z had predeceased X, Aot XXI of 1850 would have 
protected X against his rights as full brother betag’ injuriously affected by 
reason of his corversion, The reciprocity lies in Z’s getting out of X, what 


' X would never have got out of Z but for this Act, +. 6., in X and Z having 


equal rights of reciprocal inheritance. If our Coutts feel constrained in 
such cases to resort to the Suooession Act, it must-be for the purpose of 
ascertaining ite spirit and as embodying equitable principles lisble to 
modification according to circumstances and not for the purpose of slavish 
obedience to its words.. - 

e There are no doubt, @соп1йев in evel ding a judge-made law in this 
fashion especially with the current methods of administering justice or law 
in India, The incessant working of. a grindmill 6f-law reports leaves 
very déttle soope for independent thought and research either among the 
judges or amorg the members of the bar, while thd undoubfed benefits of 
following preaedents such as the reports furnish have also а value which 


‘cannot be deried. But there isa limit to these as well as to all things 


in the world, and perhaps it is reached sufficiently when the 
forae of во cal-ed procedents compels judggs to hold that M@homedans can 
give away Hindu sons in adoption simpl yBecayse they happened to*have 
beet Hindus during some stage of their life, or that the Hindu and 
Mahomedan kaws of inhefitance should ‘be applied without reference to 


the persuasion of the parties to be affected or, benefitted by such applica- ý 


‘tion, or that Hindus and Mahomedans might clafm inheritance under jhe 
Succession Ast. The principlgs laid down : authorities like Lord West- 
e succession of an: individul, 
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depends usually upon his personal status and that this status depends on 
his religion (1), seem to be principles of general jurisprudence which ought 
aot to be lightly dieplaoed by crude interpretation of the mere wording of 
Acts not directly enacted for the purpose and far less by that kind of in- 
ferential process which has been applied in such cases with hardly better, 
eyes than those of people groping in the dark. If matters must oome to 
this pass, we had better get some positive enactment of the nature of a 


general lex loei besed on equitable considerations arising out of the 


vatious conflicts of our personel laws. Тһе nenessity for some such course 
will bg realized when it is considered that,under the existing view of things, 
a Hindu convert to Mahomedanism or a Mahomedan convert to Buddhism 
can claim to succeed to the inheritance of his unconverted kinsman by 
reason of Act ХХІ of 1850, while neither the Hindu, nor the Mahomoden, 
nor—it is supposed—the Buddhistic law will entitle the unconverted kins- 
man to succeed to his converted cousin, inheritance to whom, unlike that 
to the convert to Obristianity, will not come within the Succession Act. 
Unless we presume that thbeÁcts did contemplate the absurdity, injustioe, or 
confusion of alldwing no reciprocity whatsoeyer in such cases and looked with 
undisturbed conscience upon the contingencies of such converts gaining all 
and losing nothing by conversion, and upon their kinsmen losing all and 
gaining nothing by it, the interpretations of these Acts by- existing 
décisions во faras they lead to these results must be abandoned and either 
judge-made law or legislature must make bold to remedy the situation 
upon new lines. Act ХХІ of 1850, aecording to these interpretations, 
enables converts to retain the benefits of their brginal personal laws bat 
does not make aheir own estates discendible aocording to them, nor does 
it enable the unconverted kinsman either to olaim any benefit from the 
adopted personal laws of the converts. It in fact makes the converta«ako 
and not give dnd the tnconverted are made to give and not take. There 
is absurdity either in this interpretation of law or in this law itself. 


CHAPTER IV. 
А MARRIAGES, 


T HE астен of marriagesSpnd rights flowing from them under out 


casel-aw prosents a matked contrast when compared with the treat. 
ment of the law of inheritance. Rights of inheritamce beng specially men- 


„ tioned by the Act of 1850, that Act seems to have been pointedly kept in 


view by lawyers and judges whenever a case of converts arose : while, in 
cases OF that olhss, the decisions have applied that Aot whether it was 


e(1.) -Barlow v. Orde 13 М.І. A, £77, 307, In тв Mohandas Narandas, L L. B., 5 Bam, 154 
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applicable or not, it has not occurred generally to anybody to apply itin 
савез arising under marriage law. The result has been that while thé 
course adopted in tae one set of cases has led to complications and want 
• of equitable adjug;ments, the other set of cases present both simplicity 
and equitable arrangements. Е 
e We have not aad oases of marriages contracted between parties of 
different persuasior from the very beginning. We haye had only cases 
where marriages tock place between parties of one common persuasion afd 
-the husband or the wife subssquently chose to change his or her religion. 
The rights which marriage directly creates bétween husband and wife sre 
those (1) of maintenance of wife, (2) of restitution of conjugal rights, and (3) 
of any interest orested in reciprocal property by one’s personal law. 
Then there are the subjects of judicial separation and divorce, 

If the Act of 1850 meant to continue all “ rights" of converts in 
spite of conversion, there is no reason why any of tlfese rights should be 
lost. The instincts of both lawyers and judges have led them -tacitly and 
unanimously to assume that conjugal rights and, with these} the right of 
their restitution, both become extinst as against the unconverted spouse 
and that the convert cannot claim the help of this Act to assert these 
rights in spite of the word “rights” being unqualified in its operative 
part: Muchoe v. Arzoon Sahoo, 5 W. R. 235 and Zurudus* Khan v. Ніз 
wife, 2 N. W, 370. These were cases of change of religion. Paigi v. Shao 
Narain, I. L. R. 8 all, 78 was, however, a case in whioh the husband, a 
Hindu, had become an outcaste and sued his wife for restitution of oonju- 
galrights. It was 2014 that his rights as husband were not destroyed 
but could be decreec subject to the condition that he shauld obtain restora- 
tion to caste before zhe wife w&s compelled to return to him, as in "such 
a suit ft was a good defence on the pgrt of the wife that she herself might 
be put out of caste if she associated with him. The decision was correct 
in all points for me~e excommunication unlike change of religion does not 
make a Hindu cease to be a Hindu bat only transfers him from one com- e 
partment of Hindu.sm into another. On the other hand the defence, = 
though it was one waich is unknown to R&glish Oourts of Equity, azises 
out of the peouliar-ciroumstances of Indian ife and must gause a suspens, 
sion, or— what is the same—temporary forfeiture—of the husbang’s rights 

„іп spite of the Act of 1850, In cases of converts, however, there is а total ы 
ehange of persuasion and so, by the principle enurtciated by Lord Wost- 
bury, there is a consequential change of personal law, The marridd state 
having been enterec upon by the parties upod the implied understanding 

*hai they were to continue to belong {© ope common persuasion and • 
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personal law, the destruction of that understanding by the convert must 
eas 9 logical consequence bring about в total forfeiture of his conjugal rights 
in spite of the Act of 1850. When our case-law gives effect to this principle, 
it can only amount to this interpretation of the Aot that the “rights” e 
+ preserved by it to converts do not include conjugal rights. We may deny 
this effeot of ita interpretation by saying that the enforcements of conjugal 
rights is a disoretionary remedy or that the rights are only equitable, that 
the effect of the «бе law only amounts to giving effeot to the principles of 
equity courts and to a refusal to exercise discretion, and that this does note 
amount #0 any attempt to an*interpretation of the Act. The first two of 
these propositions are об doubt correct, but the third ‘does not follow 
from them. When rights seemingly preserved by an Act are denied 
by Oourts to those in whose favour they are preserved, this can only be 
taken to mean that the Oourts interprete the rights to be not within the 
Act and not that the Court's ignore or contravene a olear provision of 
that Aot, The distinctiqn between equitable and legal rights is not 
one «that саа affect such а question, for the rights that an 
Indian Act speaks of are rights so called by general jurisprudence 
irrespective of local or historical distinctions such as are implied 
by equity and common law distinctions in England. Nor is it possible to 
@scape the situation by saying that the restoration of conjugal rights are 
a matter of discretion, for in the present case, +. 6., when converts olaim 
it and their spouses refuse it by reason of their continuing to belong to 
their original persuasions, the Oourts asa matter of fact are bound to 
exercise that discretion against the converts and to refuse them the rights 
absolutely at the degire of such defendants. Paraphrase the action of 
Courts in whatsoever phraseology of law, it van only amount to a recogni- 
tion and expsession of.this one clear faqt that the Courts feel bound tf "refuse 
to include obnjugal rights within the terms of the Act of 1850. Tho faot 
they do so without the Act being even mentioned either by themselves or 
by the lawyers practising before them only strengthens the presumption 


~ that the rights in question are not included in the Aot by the unanimous 


instipots of the benoh and the bir. That this is as it should be would appear 
„from our previo discussions on the meaning of the Асі 
The .wift’s right to be maintained by the husband is usually. А 00- 
* relative ot the latter’s right to olaim restitution of conjugal right. A wife, 
not entitled to resist cesfitution i is also not entitled to maintqnanoce, and 
wher eftitled'to the former is also entitled to the latter. This is the 
uswal case under our various personal laws А divorce under Mahomedan 


*e elay and the usagbs of some Hindt castes puts an absolute end to both but вә» 
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TIEN of religion does not necessarily mean a divorce, nor do all personal 
laws agree in reocgnising divorce, The right io bigamogs marriages is 
also one not common to all such laws. The prevailing feeling in all thes? 
« points ів consistently and invariably to exclude all these rights from the 
* rights” saved tó the convert by the Act of 1850 and to adjust them 
independently of it. 

So far as the relations between converts to ohristianity and their non- 
convert spouses are concerned, these feelings are best expressed in positive 

‚ efactments upon tho subject. These enactments are Act 21 of 1866, Abt 
4 of 1869 and Act 15 of 1872. 

Aot 21 of 1866 is “ the Native Converts ` Marriage Dissolution ‘Act ч 
enacted in order ‘fto legalize the dissolution of marriages of Native 
Oofverts to Ohriscianity deserted or repudiated on religious grounds by 
their wives or husbands: " (Preamble) A “Native Husband" anda “Native 
Wife "' are, for the purposes of this Aot, а husband and a wife, ‘not being 
в Ohristian, a Mahnmedau, or a Jew (or a Jewess) ”? 4.8. That is to say 
the expressions ‹ a native wife” and “ а ‘native husband," against 
whom the Act proposes to give relief to their spouses upon the convérsion 
of the latter to Christianity, do not generally include other communities 
than Hindus, and the reason for this limitation of the definitions appears 

. to lie in the fact tkat, while Ohristianity is monogamous, divorce is not 
allowed by Hindu law as a rule, and a convert from HinQuism to Ohris- 
tianity has therefore to experience special disabilities which have no place 
under the Christian, Mahomedan, and Jowish laws of marriage. The Act 
has to this extent » limited operation. Ifa ‘* native” husband or wife 
become a Christiar and his or her spouse deseri or repudiate him or her on 
that account ‘‘ for nix continuous months, * he or she may bring ап aotion 
for eenjugal society under "the Aot : ss. 4,5. The Court may thereupon 
issue the usual processes to compet appearance audsascertainfacts and, if 
the non-convert epouse does refuse to cohabit with the petitioner on the 
ground of his or her change of religion, an interim period of one year is 
ordered to be given to the non-convert to make up his or her mind finally, . 
and the marriage :s only dissolved at the end of that period if the refusal — 
is still persisted in as. 15, 16, 17. The @solgtion enables either parties 

to marry another wife or husband (s. 19) And any provisions of personal 
laws on the subject are sb far annulled. ° Proof of cohabitatibn pefore the 
,date of the decree is practically treated as a conclusive proofof non-* 

" desertion” and is made а reason for dismissing thé suit. Ifthe respondent 
has deserted his ст her spousg solely or partly on account of érublty or 
adultery, peret must have recourse to ordinary remedios and. this emit 
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mist be dismissed. Ifa male oonvert petitioner has two or moro wives 
he must make them all respondents and the suit against all of them must 
өре dismissed ifhe be cohabiting with even one of them or if even any one of 
them is ready and willing to cohabit with him, obviously because, he does 
not need and deserve the assistanoe of this Act in that case. The husband 
has to pay a pauper wife funds to enable her (1) to prosecute or defend 
the suit aad (2) to maintain herself pendente life. Even if he succeed if 
the suit as plaintiff (but not as defendant), the Court has the power to 

decree maintenan’ to the non-convert wifa during the reat of her life: s. 28. 
This Act thus lays down in effeot that the marriages of non-converüs 
are not dissolved by the mere Tact of conversion of one'of thom, where they 

are '* Native” as defined by it and so far agrees with I. L. B. 9 Mad, 466; 
see Gobardhan v, Jasodamony I. L. R. 18 Qal, 252. In fact the Act thanks 
a statutory dissolution of such marriages necessary to ensble converts to 
marry again eventhough it admits that the conjugal rights of the convert 
cannot be enforced, 4, 4, are forfeited iu spite of the Aot of 1850 unless the 
non-convert spouse admitWethom, 8. 19, no doubt, ensbles both parties to 
marry other pebple after the dissolution, but в. 28 adds that the non-convert 


or native wife (though not the convert wife invoking the help of the Aot) 


may have в decree for her maintenance during her life in spite of the 
dissolution. This right of this wife, this prolongation of » right created 


by her marriage, is only a recognition of the equity due to the understand. ` 


ing upon which her marriage was oontraoted, vis., that the husband ahall 
continue to belong to the same persuasion as at his marriage, and that the 
wife shall be entitled to desert him on his viol&ting that understandimg 
and shall suffezthe least inconvenience possible by his apostacy. 

This sense of the justice due to her is a|so recognized in the Indian 


Divorðe. Act (Act IV of 1869). That Actis not to be applicable étoépt ` 


where the petitioner іма Ohristian, and? among other things authorizes 


disselution of marriage at the instanoe of a wife whose husband has since ` 


marriage ceased to bea Ohristian and not at the instance of a husband 
whose wife has ceased to be в Christian: section 92.* Maintenance to 
such a wife, after dfssel ution of qnarriage is provided for by this Aot also: 
seotiqn 87. But its terms ате Ides generous than thosa of Act 21 of 1866, 
4potion 28, which seems to provide for it almost i in forms of the Hindu 
Law. Thgre 19 moreover a significant distinction between the two Aots. 
Under Act 4 of 1869 the Ohristian husband has the same remedy for rostjtu-' 


tion of conjugal rights uflder seotion 32 that he has also under: ordinary ^ 
Cn ae AS S ^_^. 


ж Obviously becanse нч is prohibited, by af laws and is rohibited 
EM ed j polygany is p by 
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law, for under it this right cannot Ыз resisted, except upon a plea 
which would enable the wife to get judicial separation or'a decree for 
nullity of marriage, and to decrees for separation or*nullity of marriage 
„ап order for maintanance might under section 37 form an appendage 
at the discretion of the Court wHether the wife or the husband is the con- 
vert. Under Act 21 of 1866, on the other hand, there is, as pointed out, no 
possibility of getting such compulsory restitution which the simple plea of 
husband's change of religion entitles the wife to desertid& or repudiatiom 
of the husband plus the same maintenance that would fave been hers if 
the husband had been a Hindu still. The husband’s conversion is in fact 
looked upon as amounting to a conduct whioh entitles the wife simul- 
taneously to resist restitution of conjugal rights and to olaim maintenance, 
whileher conduct із looked upon as amounting toa desertion entitling 
her husband to dissolution of marriage—s benefit in which she may share 


if she hasa mind, The husband’s suit under the Aot of 1866 is not only - 


subject to these ad ustments irrespective of Act 21 of 1850, but it stands 
the chance of dismissal in the other ways above pointed outeif it is found 
that he or any of his wives of the old persuasion do or would cohabit. 
This isan adjustmant of relations in which legislature has found a way 
to consolidate “© justice, equity and good conscience” instead of allowing 


to the converts al the rights and none of the liabilities prescribed» 


by the renounced personal law. The result of the adjustment is 
that the suocessíu. issue of a suit under the Act operates as a divorce 
decreed at the will of the parties and subject to an order for maintenance of 
the wife, while the dismissal of the suit operates practically as a judicial 
separation to this »xtent that it enables the wife to olaim “maintenance 
without allowing conjugal sogiety and admits of the parties resuming 
marrieds life without fresh marriage, though, until then conjygal society: 
cannot be enforced and resort to a regular suit would be ‘tecessary to 
secure maintenanse prior to such resumption. 

The differences between Act 21 of 1866 and Act 4 of 1869 may be 
socounted for by tae difference between the classes whem the two Acts 
propose to affect. Act 4 of 1869 is intended t operate between husband and 
wife having Ohriszianity as their common parsudsion at the time of their 
going *to Court or whgre out of them a defepdant has changed »eligion and 
ceased to be a Oh-istian. Act 21 of 1866, on the other hand, applies 
; ‘where both parties were at one time * Native” sm defined by the: Act and 
it isthe petitioner who alone has changed the ''native" *religien ‘anf 
become a Ohrigian. The patties having married while they merg 


“native” by persuasion and one of them having become a • Christian Intpr. e 
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on, а conflict arises betweea the laws applicable to them and the Act 

edestroys the cénflict by calling upon the '' native" non-oonvert to exercise 

the option of continuitg married life or of aocoepting judicial separation 


or divorce upon а footing of equitable adjustments, In the case of the . 


separation the Christian husband continues all mutters except, the aepara- 
tion upon the footing of his ''native" marriage, and his continuance of 
polygamous relations entered into before Мв conversion will not be an 
o€ence in spite offiis new religion though any addition to the number of 
his previously matried wives, after his entry into monogamous Ohristianfty. 
will Be void and probably criminal too. 

There has been a difference of opinion about Act 4 of 1869. In Zabur- 
dust Khan v. His wife, 2 N. W. 370, it was held that this Aot was intended 
toapply to such marriages as are recognised by Christians, and® not 
to polygamous contracts, such as are the unions known as marriages 
to the Mahomedan law, and that such polygamous ‘contracts are not subject 
to the jurisdiction of the fJourts created by this Act. In Gobardhan Dass v. 
Jasodamoni Dassi, I. L. É. 18 Оа]. 252 the Court read Acts 21 of 1866 and 
4 of 1869 together and held that, asthe former did not dissolve a nona- 
Ohristian marriage, it may be dissolved under the latter Act, as the 
person presenting а petition was a Ohristian who sued for dissolution of 
his marriage with his wife on the ground of her living in adultery, both 
husband and wife being oonverts to Ohristianity from Hinduism at the 
time of the petition though they had married when they were Hindus. In 
Perianaya Kavi ч. Poths Kavi, I. L. R. 14 Mad. 882, the Court was held 
to have no jurisdiction in a case where a petitioner, having married before 
conversion td" Ohristisnity, sought divorce on the ground of his wife's 
adultery prior to his'oonversion? In Thapite Peter v. Thapita Lakshmi, 
LI.R.17 . 235, the Madras Court dissented ,from: L L. R. 48 Cal. 
352 and heldethat having regard to ‘section 7 of this Aot and to the 
prinoiples followed in English deoisions, the marriages contemplated by 
the Aot are those founded on the Ohristian principle of monogamy and 
that consequently jt does not contemplate relief in marriages under the 
Hindu law which do not excluda polygamy from their principle. Husband 
and Wife in this case were ямага while Hindus but both were converted 
“to Qhristianity Ф the time of the proceedings, and diyoroe was sought by 
husband $n the ground of the wife's adultery before and after their. 
conversion. 

• Tha view of the Madras post in the last case leads to'this result 
that, while а Christian whose,“ native” wife is "native" still, may obtain 
хогоо under the, Act of 1866 without alleging adultery, eer is no such , 


. 
Se * e ë * x в 
б • 


° .? е . e ct 


14 


‘February, 1908} JoURNAL, E" iw 


or any other remedy open to & Ohristian whose wife, even though openly 
adulterous, chooses to evade the consequences of her conduct® by becoming, 
& Ohristian along vith her husband. Such a wife car successfully manage 
* to escape divorce under both these Acts which, во far as can be seon, 
were intended to supplement each other and to give an exhaustive system 
of relief to all converts to Ohristianity. The reliance placed by the 
Madras Court upon section 7 of Act 4 of 1860 ought therefore to be 
cautiously accepted, for, whether that reliance be жег ill placed, the 
Calcutta Court was at least correct in reading both Acts together andin 
considering tho nsoessity of weighing their results together. The gboye- 
mentioned section 7 lays down that the action and yrané of relief under the 
Act shall, as nearly as may be, be conformabls to the action and grant of 
relief in similar cases in English Oourts as regards principles and rules. 
This only amounzs to saying (1) that the principles and rules in both 
countries shall be spproximately similar and pot necessarily iden- 
tical in all poiats and (2) that this approximation is to form 
a guide in the search of principles for appreciation Qf merits and 
also inthe rules ef procedure and practice in matters omitted by the Act, 
Neither the priaciples, nor the rules, are to affect the foundations of the 
jurisdiction of the Courts, for this jurisdiction is to arise before the 
` Courts have to ax or grant relief, The search for this jurisdiction must hp 
made in the othe: and express provisions of the Act and notin principles 
and rules whioh are left to be gathered froma different system of law and 
are only allowsd to be applied approximately, that is, so far as the 
cirfamstances o7 this country permit, The significance of the necessity of 
such approximation will appear from section 9 which gives a distinct 
importance to questions of usage even b&fore the Oourt has begun its 
hearirR. Ifthe Act were intended for Ohristians married in only Christian 
forms “in India” [section 2, para'3, clause (a)], there would hardly be 
room for consilering usages, for the difficulty in case of Ohristians baptized 
or married in India as Ohristians usually arises not from their having 
complioate unages but from their having no плаз at all, as they 
are quite a пет community in the, country.” В. Я excludes the 
jurisdiction of zhe Courts created by the Att onby where the petitioners are 
not Obristians and go impliedly gives jurisdiction irresp&tiye of the prior 


, and present religions of parties other than its petitioners, provided these last á 


ате Christiane. The section further lays {dowa conditions of jurisdiction 
in cases where such petitioners apply for deorees for dissolution, gr nalljty 
of marriages, but significantly emis to prescribe any conditions for the other 
a forms of maa allowed by it and even as regards deoreps for diasolutiðn 
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or nullity of marriage itconsiders the subject of the form of marriage 


v , oud feels contént with requiring that India should be the locality of their 


* sofemnisation and je silent as to the religion of the rites with which 
they were solemnized. The Aot, like Aot 21 of 1866, nowhere defines . 
“ marriage " вв being confined to one in Christian or monogamous form, 
and а great deal of confusion will be the result of restricting “ marriageg" 
to marriages in such form in the ideas of ‘‘ consanguinity ", “ bigamy”, 
qnd “ marriage with another woman " in s. З and elsewhere as also in 
the ideas of husband and wife throughout the Aot and specially in s. 18. . 
*It woud seem on the whgle then that the view of the Oaloutta Oourt 
on the scope of this Act is sounder and more consistent with the trend of 
legislation in this matter than the view of the Madras Oourt, Aot 21 of 1866 
provides relief where a conflict between the personal laws of husbanfl and 
wife, originally not-Ühristian, arises on account of the conversion of one 
of them to Christianijy and where there is no other ground for seeking 
felief, Authority for sepking such relief on the other grounds would be 
wanting where the conflict arose, and that desideratum жав supplied, to 
the extent noticed i in our preceding para, by Act 4 of 1869, which also covers 
cases where no such conflict arises. It thus kills several birds with one shot 
and, in allowing reliefs other than deorees for dissolution and nullity of 
qmarriages, goes even beyond the kind of circumstances which had arisen 
in the Osloutta case, А 
The above view of Aot 21 of 1860 and Aot of 1869 as iratus 
reciprocally supplementary enactments to give relief after. marriages 
_contracted во as to create в conflict of personal laws, will receive fome 
further light ‘and support by turning to those Acts whioh were enacted to 
legajixe the solemnixation of marriages eoniraoled under such conflict 
Aot 15 of 1872, called, The Indian Christian Marriage Act, profildes for 
solemnizing marriages between parties ons or both of whom iss Ohristian 
or Christians. A Hindu may marry а Obristian under this Act, and 
a marriage between them, if solemniszed contrary to the provisions of the 
Act, would be yad, under section 4. If an unauthorized priest solemnised it, 
he would be guilty under the Ast: Queen Empress v. Yohan, I. L. B. 17 
Mad 891. This Aot is supplepfented by Aot 8 of 1872, which provides for 
“marriages hetWeen parties neijher of whom professes “‘ the Ohristian or 
the Jewifh, or the Mahomedan, or the Parsi, or the Buddhist, or the Sikh, 
or the Jain religion; sectio? 2, Section 17 provides that Act «4 ` 
of 1869 shall apply to marriages under this Act—a point well-worth 
consideration in comparing, tha above difeussed conflicting views of the 
Celoutta and Madras Courts om the Aot of 1869, Section 19 ) provides tha 
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this Aot will not affect the validity of marriages not solemnised under if 
provisions and that the question of the validity of any such marriages will 
be decided as if this Act had not been passed. This Act would cover (a) 

.people who have renounced the persuasions mentioned in section 2 and 
embraced others which are not inoluded in the list but give rise to the 
application of their 5wn ancient usages and laws se being peculiar to 
these newly embracec persuasions, (b) people coming under the same 

‚ category except in this point that the new persuasion embraced by them 
harnot its own ancient usage and law, and (o) people who belong by birth 
or domicile to personal laws not included in the list in.seotion 2, olqsses 
(a) and (о) may marry either under this Act or under the laws peculiar 
to their present persuasions, while class (b) will find in this Act the only 
law applicable to their body on the subject. 

Acts 21 of 1866, 4 of 1869 and 15 of 1872 form then a complete though 
not exhaustive code of marriage laws for the solemnization and undoing of 
all intermdrriages between Ohristian and non-Christian communities of 
India, while Act 3 of 1372 seems intended for cased where both parties are 
outside the scope of Ell personal laws recognized in Ifdisn Courts. 
Cases covered by this last Act seem practically to ba more hypothetical 
than actual. The farmer set of Acts seem on the other hand 
to, leave sufficient gaps to necessitate the application of equitable 
principles and judge-made law. Aot 15 of 1873 by itself leaves nó 
such gap, for it applies to all intermarriages between Ohristians and 
others as well as between Ohristians and non-Ohristians, Act 4 of 1869 
appéies also as between Christians and non-Christians in all matters 
relating to restitution of conjugal rights, judicial separation, divorce, 
nullity of marriage, anc alimony, but is confined to oases where the initial 
step tawnove the Court is taken by а Ohristian and there are other 
limitations upon the eperation of the Act as laid down by its»seotions or 
by case-law. These limitations leave ample gaps not covered by direct 
legislation. Similar gaps are also left by Aot 21 of 1866 which does not 
apply to questions betwaen Ohristians and those who are not “ native ” 
husbands or wives within its meanings. V ntermarsiayes bet ween Maho- 
medans and Christians, oth of whom have іреп own separate diyoroe 
laws; are not covered by this Act. Nor are*' native " wives and husbands, 
„ЗПожей to take the fuitiatve in setting іп? motion the maohindry ,provided 
үн Act. There are thus oonsiderablg and numerous gaps left by 

se Aots for the application of those principles af“ Justice, equity, and 
good ponsoienos " which must be invoked where the personal ® la wa bE 
parties arojn conflict with each other, and these principles will no dowbg 
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be supplied to a great extent by those adopted in these Acts as being just 
and equitable though of course the points of convergence and divergenae 
*botwoon the laws of the parties will also have to bo given due weight. 

That а marriage is not dissolved by the conversion of a party to it, . 
whatever the original and whatever the new persuasibn of the converf, 
may be taken as an established principle which could not have been more 
severely emphasised than in those cases where second marriages of wivós 
were held to amount to so many offences of bigamy. Thus in Zn re Millard 
I. L. B. 10 Mad., dl, a wife who was a Ohristisn in infanoy, became* a, 
Hinds later on, ilie became a Ohristian, and then married a Ohristian 
husbandin the life of hor, Hindu husband whom she had married during her 
Hindu days, was oonvioted of bigamy. Similarly, the Hindu wife of a Hindu 
husband, having become в Mahomedan and married a Mahomedan,e was 
also convicted of bigamy: In ths matter of ths pstition of Ram Kumari, 
I. L. В. 18 Cal. $64. The point seems one on which all religions and 
laws are of one mind, and the conversion of the wife does not enable her 
to remarry. A convert hfisband, on the other hand, will be most likely 
judgéd by his new faith, as the several laws on the subject differ, A convert 
from a polygamous faith to a monogamous one will be guilty of bigamy 
ifhe marries an additional wife after his conversion. A convert from 
а monogamous faith to a polygamous one will not be similarly guilty 
if ho adds а frósh wife to his newly constituted seraglio. His first wife 
cannot, however, remarry unless she obtains a divorce under one of the 
above mentioned Acts or after becoming a convert to some religion that 
gives divorce without going to a Oourt, Thè non-convert husbande in 
а monogamous marriage and every non-convert wife are thus at a disad- 
vantgge which thef can опіу• remedy by, overcoming their religious 
compunotions to the extent of allowing his or her conjugal society eo the 
convert spoulp and of suing for restttution of conjugal rights, if the 
convert refuses them, То that suit the convert cannot plead his or her 
own oonversion. 

If, in proseoutions for bigamy in this way, the adopted law of the 
convert has seftled tht point at, issue, the persuasion of ‘the non-convert 
wifeshas settled her olaim to'fnaintenanoe whether she be willing or 

“averse to submit*to the conjugal rights of her convert, husband. Thus in 
Mansha Bevi v, Jivan Mal, I. L'R. 6 All, 617, “the right ofa Hindu wife 
to maintenance under the Hindu law from her husband who had embracad | 
Mphgmedaniam, was held to be undoubted, if the~ cost of her separate 
residence was allowed to be included in the maintenance amount. The 
К каронаи of this course Will appear both from the view taken by Aot, 


e e 
е2 Ы * е * А 


. е 


"February, 1903.) JOURNAL. x 4» 
e 


21 of 1866 as also perhaps from our Oriminsl Prooedare Oole which 
allows maintenance Df a soantier kind to all wives coming under its 
protection, © Anonymous oase ”, in 4 Mad, Ар. 3, deoreed such maitte- 
nance to в Qhristien wife whose husband had reverted to Hinduism. 
The Qode considers'questions of personal laws irrelevant in deciding these. 
matters (Luddun Sahiba v. Kamar Kudar, І. L. В. 8 Oal. 736), and holds 
marriage to be marriage whatever the fluotuations of religions among 
the parties. There is ala» no wonder that what Act 21«f 1866 considezs 


„equitably due to such a wife, should also be considered equitable by сіті] 


Courts in cases coming within its principle though not within its scope. 
In adjusting these equities Act 21 of 1866 lays dawn a procedure which 
begins with assurag itself that the non-convert persists in repudiating 
or deserting the comvert on account of the conversion, while civil Qourts 
seem to imply that change of religion itself being contrary £o the initial 
understanding at the marriage constitutes a desartion of the non-oonvert 
spouse bY the ooavert or a piece of misconduct by th» latter towards the 
former and look upon it as a sufficient defénoa to a suit for conjagal 
society and а sufficient wrong to support з suit for miintensace. Tha 
Oriminal Procedure Oode would probably consider it a sufflsient cause for 
not accepting the husband’s offer to live with patitioaer as -his wife. 
. This last point is however doubtful; and there is something to взу qa 
either side in vier of the wording of the Code, though probably there is 
more reason for its not diverging from the standpoint of oivil Courts as 
above set out, Nobody in India dreams at the moment of marriage that 
his or her partner will ever cease to be of the same religion and even osito 
as at that moment, and the slightest note of alarm that sth a change in 
religion or caste esa likely „contingency *iu future "will bs a sufficient 
ттд to operate as the strongest and surest inducement to the other 
party io at once desist from tho marriage. Ohange of religion or caste is 
thus а oruel and unpremeditated surprise by the convert upon the other 
party, and neitker the Oourt's refusal to enforce conjugal rights against 
the latter nor its award of maintenance where this, other party 
wife, afford adequate compensation for, the destriction of the most vital 
understanding forming a part of the® "jus of all Indian  marfiages. 
Considering thas. mixed marriages, exoept between Affesent sub-castes, 
are invalid at H.ndu law (Melaram v. Thanooram, 9 W. Е. 552, and, 
„Жатай, Dhara v. Rakhal Gain I. L. R. P Oal, 1) апа that the issue of such 
marriage is illegal (I. L, В. 19 Jal. 101), the repudiatione of пр simply 
the caste but even of the rel&gion of the marriage hour by one of the 


parties к would have enabled tha other party to.freat tho marriago E 
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as void from the da‘e of such rapu liation and to claim equitable compen 
gation for the ‘conduct of the other side if marriages were placed by law 
on the same footing as erdinary contracts, Tne fact that they are not 
so placed out of religious considerations, ought not to outweigh even 
considerations of equity due to в person who has been wronged in such $ 
vital direction and is unable to get the fullest avoidance and compensation 
that a divorce can give under the Acts on the subject. A right to 
resist onforcemont#of conjugal society and at the same time to claim 
maintenance would seem to be but a matter of justice, equity and gotd, 
oonscibnee from convert husbands to their non-convert wives under 
the circumstances, Hereeis а great wrong and it ought not to be without 
such remedy as the state of existing laws does not counter-indicate. 

The remaining rights arising out of marriage are those acquired® by 
husband and wife in respeot of each other's property and not relating to 
reciprocal succession. & 4 of the Succession Act provides for this set of 
rights by laying down that neither husband nor wife shall acquire them by 
marrigge. In Hill v. Adminiarator:General of Bengal, L L. В, 23 Оа]. 506, 
the Caloutta Court laid down very lucidly how and why this section does 
not refer to succession, 8. 831 which relates to succession only will 
therefore not apply to cases governed by ‘в. 4, nor will it be contended 
that s, 2 which also relates to succession will cover s. 4. At the ваще; 
time this aspect of the sections leaves undefined the people to whom s. 4 is 
to apply. Neither Hindu nor Mahomedan marriages transfer any vested 
proprietory rights from husbands to wives or from wives to husbands, and 
the laws of both these persuasions on this point are only consistent 
with s. 4 whioh, however, will seem tobe of use where the married pair 
aro of different persuasions in which case the section will have an equitable 
and necessary applicatign quite in conformity with Act 21 of 18565 It 
forms therefore the personal law of all such people. 

[To bs continued.) 





RECENT ENGLISH OASE. 


Xotion—OCause of action—Phducing breach of contrad—Bond fide 
Advice—Oonspirdty—Intent to injure. A person who on being. asked 


e gives honest and bona fide advice to another which induces him to break a : 


contract of service with g third person is not liable to ап action at the, 
suit.oAthgt third person, even though ho has sustained damage by the. 
breagh of the contract; and the same ів 46 oase where several persons 


» havo combined to give the advice, if they have no malioious intention to , 
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injure the third person. GLAMORGAN Сол Company v, SOUTH WALES 
Mrisxns' Feperaticn (1908, 1 К. B., 118), * . : 
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The Law of Perpetvities, Tagore Law Lectures, 1898 Ву Dr, Авотовн * 
*  MUxHOPADHYAY, M. A, D. І. OALGUTTA: Thacker, Spink and Oo. 
1902, Royal 8vo, Pages 316 and xxv. Price Rs. 1g. 

è Тнк Rule against Perpetuities owes its origin in,the English Juris- 
" prudence to the great Ohancellors whose function it was to moderate the 
rigour and remove the anamolies of the Common law. English law does 
not allow property to betied up longer than for а life in being and 
twenty-one years after. The Indian Succession Aot ( X of 1865 ) lays down 
a somewhat different rule. Under the former the additional period 
allowed after lives :n being is a term of twenty-one years without reference 
to the infancy of ary person: under the latter the term is the period of 
minority of the person to whom, if he attains &fll age, the thing bequeath- 
ed is to belong. Tae learned author has treated this abstruse subject in 
twelve lectures forming as many Ohapters. The origin and history in 
English and Indian law of this Rule; its soope and corollaries; the interests 
affected by it; its operation upon gifts toa olass, upon gifts toa series, 
and upon powers; he principles of construction governing it; its-applióa- 
tion to religious and charitable trusts; its effect upon the oreation of , 
trusts for accumulstions ; and, lastly, its working with regard to restraints А 
ow the alienation о? property аге all dealt with so exhaustively that one 
wonders at the par: played by this Rule inthedomain ef English and 
Indian Jurisprudenze, From the materiala accumulated in the shape of 
decigions, the distinguished Doctor has constructed в solid and substan- 
tial framework of the law of perpetuities with firft rate fjfish. Written 
as it is by а renowaed lawyer, and with the conscientious oarefulness that 
might be expected from him, this work will, undoubtedly, prove of great 
assistance to those who have to consider the application of the principles ~ 
embodied in it. I:is also very neatly ао up ° * = 


Whitakar’s Almarno for 1908. By Josz Јован Warraxer, F. 8. A., Тёнрок: d 
The Whitakes Almgnac Co,, 12 Warwick Lane, Paternoster Row, Е. t. $ 
А 1903. Orown & vo. Pages 792. Price 2 5. 6 d. net. 

. Tuig annual publication is now fn the 5th year of its existence: 
and every yearit has managed to enrich its treasures by fresh items of 
information. The first issue dÜntained 425 pages ; the present containg 792 

* in solid non-pareil types. In this edition, “ the linkimg up of the Empige | 
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has occasioned a more than usually thorough revision cf the hundred 
pages dealing With the Indian Empire and the Dominions beyond the | 
seas; home affairs also receive more detailed attention in short historical 
sketches of the functions of Government Department, and іп а schedule 
of ministers from the, time of Pitt, an increase of space being also assigne 
ed to the. . .. Postal Guide and the Oustoms Tariff.” 16 furthey 
inoludes promotions and appointments gazetted during the year on 
aopount of War Bervice, Coronation and Birthday List; while curtain 
familiar features of the book, such as Degrees and Hoods, Hall Marks on. 
Plate, and Voters Qualifloatipns retain their places. This detailed de- 
scription of some Only ofthe many-sided features of this Almanac is here 
adverted to, because it is not so widely known in India as it should have 
been, The value of this handy book of reference cannot be overestimated. 
Itis а mine of information which every citizen of India would like to 
know and ought to knew, 


The Legal Practitioners Aad {XVIII of 1879). By Bisvmsvag Мокнанл, 
. М. A., BL, Vakil. Oarourra: R. Oambray and Oo., 6 Hastings 
Street ; 8. 0. Auddy,and Oo., 58 and 12 Wellington Street. 1903, 
Crown 8 vo. Pages xxiv and 182. Price Hs. 2 
A HANDY, well-arranged, aud neatly-printed commentary on the 
Tegal Praotitibners' Act—such, in brief, is the description of this book, 
The annotations are drawn from the rules framed under the Act, and 
from · decided cases reported in Government and private series of 
reports of the four High Ооцгїв in India. The appendix . contajns 
portions of other Enactments whioh have а bearing оп the subject-matter 
of the book; those» portions also are annotated. The index at the end 
will be useful for purposes of reference. e 


A Treatise one the Nature and Soops Scope of ths Soienca of Law. By Syxp 
Karamar Houssem, of the Middle ‘Temple, Barrister-at-Law. 
ALLAHABAD: City Press, 1902, Hoy. 8vo. Pages 252 and vi, 

Tus first sixty pages of this book contain an exposition of the prin- 
ciples of Jurisprudence. It is dpvided in three parts: Part I is intro 
ductofy; Part II specifies the, Nature and Scope of, the Soienog' of 
Jurisprudences &nd Part III orjticizes Jurispyndena as conceived by 
Austin and others. The bulk of the book is occupied by a number of . 
Appendices, amounting {о 70, afd which embody informing extyacts from» 
а varfety,of sowroos, ‘I'he book forms a peers addition tothe Indian 
books on Jurisprudence, А i 
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CONFLICT OF LAWS BETWEEN 
* CONVERTS AND NON-CONVERTS IN INDIA. 





GOVERDHANRAM MADHAYRAM TRIPATHI, В. A., LL, B. 
: Vax Hien Сопат. „* 
[ Contianed from р. 46" 
OHAPTER V. 


NATURAL GUARDIANSHIP AND- RIGHTS OVER ÜHILDREN. 


OT XXI of 1&50 has been construed by our Courts as preserving to 
convert parents their rights as natural guardians vyer their nof- 
convert children, and the protection of such rights has been decided in 
favour of convert fathers against non-convert mothers and other relations. 
e It cannot be to» frequently pointed out that such rights are not the 
subject matter of Ast ХХІ of 1850—they are not the “ rights” meant by 
its section 1. Rights over children are as much persone] rights as conjugal 
rights, and both are excluded from this Act for common reasons, I. T. В, 1 
All. 549 and 5 W. Н. 285 preserve the “ rights ” of convert psrents in spite 
of the laws of their original persuasion on account of the word “rights” 
in this Aot. The inser pretation is wrong, as pointed out, and the decisions 
are erroneous, 

It would be strange, indeed, if an Act were passed,” annulling Ws - 
provisions of personal laws, to рготіё guardians for infants born to 
those laws without providing substitutes for the guardians so undone 
The decisions aboya méntioned suggest that the convert fathers were 
` guardians of their infants by nature qnd jhat such guardianship was ° 
saved by Act XXI of 1850 from forfeiture. The terms, “ guardian, by 
nature” or “ natural guardians” are no doubt a convenient form of 

. expression, but they only imply “dutieg” of guardianship to be regulated 
Ta? eee 
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by the “‘ rights" of wards, and not “rights” of guardianship as against: 


: hose of the wards themselves, Aot XXI of 1850 may or may not preserve 


the'rights of guardians against third parties; but there аге no rights, 
во to speak of, inherent by, nature or otherwise, in any guardián, to 
compel infants to submit to such guardianship without regard to the 
rights of wards under the personal laws of the магів themselves, 
There are no rights of this latter kind ever vested in guardians, and 
swoh rights of Éuardianship as against} their wards are not such 
existing entities a can be saved’ from foreiture by Act XXI of 1850. А. 
guardian’s guardianship is only a bundle of duties towards the ward,” and 
if the personal law of thttguardian confliots to-the slightest extent against 
the rights ef the ward under his personal la w,itisthe former that must 
yield to the latter and not eic cerea. The decisions in question thus 
proceed upon a peryerted view of the first principles of the law of 
guardianship and henge their erroneous interpretation of the Act of 1850. 
Neither by English му, nor by any other system of law in force in 
India, is the “right” given to в convert parent to force himself or herself 
upon. the child АА of the personal religion and law of the latter. 
The only object for consideration by Courts in such cases has been the welfare 
of the, child to be affected by the appointment of the guardian and. not апу 
жапга1] or artificial right of the parent to appoint or to be ‘appointed 8 
guardian. Where an orphan, the child of 8 Protestant fathér and Homan 
Catholio mother, had been left without & guardian, the Court, considering 
only the welfare of the child, ordered her to be delivered to the 'motliér*e 
.cougin, а Protestant, to be brought up as a Protestant, although thé child’ 
had been, with the fgther's consent, baptixed as a Roman Oatholio: In re 
Violet Nevin, &n infant, [Obitty. J. (1891) W. М. 19, affirmed: by 0. A 
(1801) W. N..83: both,Oourts (1891) 2 Oh. 299]. In this’ case eved ап 
ante-nuptial dyreoment as to the religion of children was held not binding: 
In Rag. v. Gyngall (0, А. (1898) 2 Q. B. 282) it was held that’ ‘the: Court 
would consider the interests of the child and refuse its oustody to "thé legál 


.guardian—eveg withops misconduct on the latter's part. Іа these i cases the 


QOourt considered simply who ppght to be appointed guardisà in ‘the 
jnterest of the ohjld and not*whs this or that кю wished or olaimád a as 
a matter qf right over the child. e 

Our Indian Acts also lay die & similar Бый Under Act IV of . 
1869, seotione 41 to 4%, • thè Oourt is to make such provision ip the final ` 
detre’, ow it deme proper, . with respect to the oustody, maintenance, ‘and 
education, of the minor children of the parties to the Divoroe. Proceedings. 
. That Act applies Чо marriages ин Act III of 1872, s. n. E wane • 
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principle is laid down by ities Parsee Marriages Act XV of 1872, в. 44. 
The only modifination of this principle is to be found,in Act XXI of 


1866, section 27, which lays down that a dissolution of marriage under-tho* 


provisions of that Ast “shall not operate to deprive the respondent's 


, epildren by the petisioner of their satus as lsgitimats children, or of any 


a 


right or interest which they would have had, aocording io the Native law 
applicable to them, by way of maintenance, inheritance, or otherwiss, 
іп case the marriage had not been so dissolved as aforesajd.” This section 
seems to assume that the interest and welfare of the child isthe thing fo 
"be considered and dafines that such interest and welfare shall be best looked 
after by giving ta the child the rights and interests due to it under the per- 
sonal law of its nor-convert parent. Such is the provision of this Aot for 
cases coming within its scope in utter defensasce of all views as to the 
fancied rights of sc os]led natural guardianship of the Ohrietian father or 
mother of the chilc. The rights of the ohild to: ** maintenance, inheritance, 
or otherwiss" wou.d no doubt inolude its right to be" placed under proper 
custody compatible with its'' Nativa law and-téligioa.” `’ 

Whenoe a right of natural guardianship inherent in the'tonvert phrent 
was fished out-by the Courts that also saved it from forfeiture by having 
recourse to Act X XI of 1850, is not known. The decisions whioh assert such 
a right are in accerdance neither with first principles nor with the trend 
of our own legislation and its views of ‘‘ justice, equity and gobd conscience” 
or of the ciroumstances of this country. It can only be right to oyerrule 
them on any of these grounds. 

e In Skinner v. Ords (14 Moo. Г A. 309), a case under Aot XL d 
1858 and: ХХІ of 1861, the question was about a minor daughter of sixteen 
years of age, of Üaristian parents, one of whom—the mother— had become 
a Meahomedan. The girl chose to go with the another and profess her 
new. religion. Che Privy Ооппой confirmed the High Court's decree 
removing the minor from the mother’s oustody and placed her under & 
Ohristian guardian, The Privy Council in doing so enunciated some 
principles of gereral application. The child's religion must ordinarily be 
presumed in Indis to be that of the father: this 3 “to be noted along 
with the fact that in this oase the tether, had not changed his religion 
and'it wad the mother who had changed hers. The duty of a guardian 
was, under the ofroumftances and in fhe absence of controll: g ciroums- 


tances, laid down to be to train the ohi[d in the father’s religion. They 


laid. dowñ. the Court's duty to be to do what was beg for the child, 
enunciated that her best welfare was to be presumed to: lie, in her 


‚ continuing in the religion to which she was born and not in her changing 


3 à 
it because one of her parents happened to change it, and took it that 
her social and legal satus should also follow this religion in her own: best 
"nterosis. The remark of the Privy Counoil that her religion was 
presumably that of her father may be safely assigned to the ciroumstance 
that it was he who happened net to have changed his religion, Had ij 
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been the mother that.had not changed her religion and the father that: 
had ‘changed it, their Lordships could have only presumed the minor’s: 


Welfare to lie in eentinuing in the mother’s religion. What seems to 
have . weighed with them was tho continuity or change of original religien | 
and not the sex of the parent. They further held that even the asserted 
wish of the minor, algo, to change her religion, in-conformity with 


that of the mother, would not necessarily alter the саве unless perhaps: 
where the advanced age of the minor and the settled character of her. 


religious conviotions would render it improper or impossible to attempt: 
to restore her to her former position. 

Act VIII of 1890, our present Guardians and Wards Act, lays down in 
sections 17 three principlés of general application for consideration by 
Courts in exorbising their disoretion in appointing guardians :—. 

: 74. The minor’s welfare, consistently with his personal law, to be 
aimed -at. : 

- 2. - The “ welfare’’ of a particular minor to be tested by considerations. 
К. his age, sex, and religion, of the proposed guardian’s capacity, character, 


nearness of kin, and past or present relations with the minor or his 


property, and of the wishes of deceased parents. 
- +8; The minor’s own wishes if he be old enough to be consulted, ө 
-+ These three principles cover almost the same ground as.those laid 


down, by the Privy* Qouncil’ im Skinner v. Ords, and the latter шау Бе. 


safely used to interpret the former. The second оѓ these includes a, 


^ 


consideration” of the réligion of the типот, and there is no reference any- 
where to the religion of the parent. The first of these principles presumes. 
the -minor’s welfare to lie in considerations consistant with his personal: 
law,- The religion and personal law of the minor would seem to be those. 


to‘which he web born, $. e. those to which his parents belonged at his birth; 
and not that to which one ef Нет has become a convert subsequently to 
that birth. "The*ninor's own ohoios of religion and personal law.may* ins: 


directly induce him to prefer this or that guardian, but beyond that prefer- — 


* ence the Act seems to leave him mo further scope, Beotions 6 and 7. lay down, 


that his welfare and personal law are $о be consulted even as régarda: the 
necessity "ot appointing any guardian аё ањ. T 
9 -Qourts will, of course; guide themselves by these principles - СЕРА 


e 


e 
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moved: #0 appoint guardians under this Act. But.oocasions arise for their- 
recognising the authority, and giving effect to the acts, of those who have 
aoted as de facto gua:dians without being appointed by Courts, What" 
are called natural guardians have usually to act as de faoto guardians with 
certain rights 38 ayainst strangers in the $nierexs of, and as & matter of 
duty to, infants, Thase rights are in substance the rights of the infants. 
exercised through these natural guardians who are invested by the personal , 
laws of the infents with powers of acting and protecting them in the 
absence of legal guardians. Strangers, not invested with such powers by 
such law and yet intruding to exercise such powers sre guardians by bheir ` 
own tort liable to.be displaced by natural or legal guardians on principles 
closely analogois to chose applied against executors de son-tort. They are 
trespassers whc, under other circumstances, may have to-thank themselves 
if they are orirsinall; prosecuted. It is enough to note that none but 
natural guardians are entitled to act until legal guardians are appointed. 
Woe have roted above that convert parents are at times treated by our 
Courts as natura] gaardians in spite of their «fisqualifications to act as. 
such under their orig-nal personal laws. The fact that this is done under the 
authority of Act XX of 1850 will show that personal laws put an end to. 
these rights upon corversion. We have seen that rights of guardianship are 
erroneously brcught within the purview of that Aot, and therefore the. 
oessation of these rights is not affected by it, Moreover, the Aot affects the, 
rights of conve-ts and not of non-convert infants to have guardians under. 
their own, $, 6. the icfants’, personal laws and not otherwise; and therefore 
evom if the Act appliad to the personal rights of converts claiming guard- 
ianship, it oannot by anything in its own express wording have anything. 
to do with such rights of the, infants themselves, af no guardian has, 
any might to be appointed as such against the rights and interests: of 
the minors, 'Phis Aot is thus entirely inapplicable tò olaima'of guardian 
parents in this direotion, But assuming for a moment that it із applicable, 
we have to remind ourselves that upon a proper construction of thia 


D 


Act it does mot enable converts to claim rights under the renounced ~ 


” 


personal laws but only those due to them under “equity; justice, and “ 
good conscience.” We shall try to see wh ah aur usual model, principles, 
vis., those recognised in England, consider ‘ to be just, legdi, and equitable 
in this matter in the interests of. infants, ; . аа 
: "The во called right of parents to the possqasion of the . ohild is not: 
absolute But subjest .to the control of the Chancery Court 9s representing 
the kings as parens pairias: Warner, Ez parte (4 Bro. O. 0. 101) The 
‚ Court, however, will only interfere with paternal rights in veu vf. 
e e 
e ‘ ". 2 è e . s . © А 
~ * СЛ е 9° 
" . 


M. * THE BOMBAY LAW REPORTER, > from v; 
a к . 


легу gross misconduct, and comparative destitution is not а sufficient 
eground for «uch interference: In re Pulbrook (11 Jur. 185), The 
* latter part of this decision. seems to have been overlooked in L L. В. 
16 Bom. 307, where Mr. Justice Bayley considered the fact of the minor’s 
mother having no further earning than eight annas a month as a reason for 
the Oourt's allowing her minor daughter to go over to the missionary dein: 
dant in spite of the mother's olaim to her oustody. Mr. Justice Bayley’ s 
agditional reason for the ssid decision was that the minor girl, who was 
nearly sixteen years old, was said to be willing to prefer the missionary*to, 
her mother, and the order yas to allow the girl togo where she chose 
after the decree. It would have been safer and more legal if he had asked 
the girl herself in open Court, before the decrée, what her willingness was. 
The learned judge seems also to have omitted to note that a Court of equity 
has no jurisdiction to remove a child from the custody of the parents 
merély because it yould be for the benefit of the child: Ourtis v. 
Curtis (28 L.J. Ch, 458). This is necessary to note in thb present 
connection, “because, where Indian parents claim restoration of their 
children from’ mission houses, the former are ordinarily likely to be 
comparatively destitute while the mission houses oan always command 
баце and competence enticing and seducing enough by their seoular 
equipments. It would al ways be for the scoular benefit of ordinary Indian 
children to live in such mission houses, but іх is supposed that no judge 
would make it а rule to make such benefits a ground for refusing to Indian. 
parents their children on this ground. l 
'. Courts cannot also be too much cautioned against consulting «һе 
wishes of minors exposed to the allurements and influences of such mission 
housgs An infant &t the age of ten being brpught up from a school, onfi 
habeas corpus, st the instance of her mother who was guardian for nwrture, 
although it wos depoaéd that the child was of intelligence and wished, on 
religious, grounds, to remain in the school, the Court refused to examines the 
child and ascortain her intelligence, holding that a guardian for nurture has 
æ legal right to the oustody of the ward irrespectively of the wishes of the 
ward, unless it is shoWn that thg custody is sought for improper purposes 
or that the application is net bof fide, or that the guardian applying is 
grossly.immgrs?: Rag v. Clarks, „Inre Rios (7 El & Bl. 186, 26 LL J., 
Q. B. 169). The soundness of this principle oan be. questioned in this 
country only at the oost of all political wisdom if not of barest justice and 
equity, if we bear in mind the differenoo in mental powers between. the 
.mipsioxary gentlemen of superior education®and eloquence on the one hand, 
And. of minor sons of illiterate parents, whose confidence in the justice of, 
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the British Raj is the-only reason for théir permitting their dearly loved 
children to broethe the atmosphere of missionary schools and*sooieties at а, 
tender age and 5efore Indian religions have been giver time and scope for 
being understocd by them, on the other. 

. There i is a great “ikelihood of people not being able to eee the 
egact line which separates the cases where Courts will protect and where 
they will assail the authority of natural guardians: We may begin an 
attempt to distinguirh these cases by noting it in the firs? instance that one 
set of tòsta applies where a Court is called upon to considet the propriety of 
displacing the authority of natural guardians, while another sot of tests is 
applied where thé question is not of displacing arfybody’s authority but of 
considering the claims of rival claimants to being preferred as guardians. 
In the latter баде agein the rivalry must be either between those entitled 
to natural guardienship or between those who are strangers and 
must receive legal authority before being entitled to act as guardians, 
Where the rivelry is between a person entitled iq natural guardianship on 
the one hand, and a stranger on the other, tho question at jssue is not of 
preferring the one tc the other but of displacing the prima facie authority 
of the former, and по question as to the fitness of the latter to be appointed 
бап arie until it is in the first instance found that the кыран 
of а natural guardian must take place. 

Where the qusstion is one of this sort of displacement of ainal 
authority, the nases vill be found to show that the question must be solved 
by considering, not whether it is for the mere benefit of the infant that the 
displacement is sought, but whether the infant’s position and interests 
would bé jeopardised beyond a particular limit, If there is no such 
jeopardy, or if the jeopardy is not beyond a ‘partioular fimit, no Oourt will 
displ&e the gaardien on the mere а that an infant тош be better off 
by the displacemenr than without 

Where, however, the Oourt has to consider rival claims n natur- 
al guardians 3f equal ranks inter 96,16 will arrive at its decision by 
considering tke balsnoe of injury and benefit to the minor and preferring 
him by whose appaintment the best balanee may be secured in favour of 
the minor. Where rhe rivals are not entitled t$ natural ggardlanship "until 
others with & bettar title are displaced, the question is a mixed one of 
displacement as well as preference, of-jeopardy as well as benefit, Where 
«he rivalg are strangers, however well*meaning, the question is one of 
preferenoe oily and so of the balance of injury and benefits, e ° e 

It was in view of this fistinotion in principle that the Court, jn 


*. Qurüis y.. TEH (oxted above) declined ө interfere : with m authority , 
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merely because such interference would benef the child. The Court in Jn re 
«ути (2 De Q% & 8. 457) pointed out that before the jurisdiction of а 
Court to deprive a father of his guardianship of the children can be called 
into action, the Court must be satisfied that the father has (1) во con- 
* ducted himself, or (2) placed himself in such в posizion, as to render it sot 
merely better for the children, but esential to their sufety or welfare that 
the father’s right should be interfered with except in the oase within 2&3 
Vict. с. 54, Mr. Justice Bayley, in his decision above cited ( I. L, R, 16 
Bom, 807), has quite lost sight of this distinction, The caso of Skinner vs 
Orde which he relied upon was one in which the mother had changed her 
religion and-he was unable to deduce from it the right “principle appli- 
cable to the case before him as there was no question of the parent's change 
of religion in that case, The question of consulting the minor’s change of 
religious convictions could only arise where there isa conflict between 
the religious conviotiens of its two parents. 

Where a parent ohanges his or her religion, he or she places himself 
or herself in such a position as to render it essentiel, within the meaning 
of In re Fiynu above cited, to the safety and the welfare of the olild that 
the parent's authority should be interfered with, No doubt mere peculiarity 
of the natural guardian’s religious views is, as remarked in Curtis v. 
Ourtis (above cited), unimportant in this oonnsotion, but a father’s 
authority over his children was controlled on the ground of his professing 
irreligious principles: Lyons v. Blenkin, (Jacob 267); S. P. Wellesley v. 
Beaufort (Dukes) (2 Russ. 1) ; Shelley v. Westbrooke, (Jac. 266). The Court 
has jurisdiction to prevent parties preaching irreligious doctrines iif the 
presence of their qhildren : Ds Mannevills v, De Monneville, (10 Ves: 58), 
In sÓme of these - cases: the: irreligiousness of parents was associated with . 
immorality or the two- were placed „оп equal footing. How fat their 
principles sHould be modified in India may form a fit subject for subtler 
disquisitions, But one thing is certain that change of religion in India is 

e fár more intimately connected with social and legal status than it is 
= elsewhere, and Hinduism considers Mahomedans and  Ohristians as 
Mleohhas, and Mahomedanism oBgsiders Hindus and Ohristians'as Kafere 

„їп а profounder, sense for "praetioal, social and legal, purposes thap that 
in which jhe “Roman and Protestant Ohurches wiew each other. The one 

* religion looks upon the other as irreligion and more than such a change 
from one department of elifion to another as is implied when % Protestaa, ' 
beécomes*a Oafholio, ora Buni becomes a hia, or a Vaishnav becomes a 
Бата. ‘Thisfundamental distinction makes change of religion in India а 

' £aranote-efflonciolis ground for displacing the authority of- convert: parentse 
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than it does in Karone. In England the father will be refused guardien- 

‚ ship of his children “if they cannot associate with him Without moral, 

contamination ” or * if, because they associate with him, others will hor 

their society ” : Anum. 2 Sim, М.В, 54, In India where prostitutes form а 

class by каке and several low castes sell their daughters at Asura 

marriages, it will not be possible for Courts to refuse to parents of these 
caates guardianship of their children on the ground of their professing 

immoral practices, эесацве the associations to which tHbse children wer 

bofn do not regard these practices as a ground for shunnihg their society, 

which they would orange the moment the children changed their religion: 

The “ welfare antl safety "" of these children must here be judged by the 

tests of these peopl themselves and not by those of others who place mora- 
lity &bove religion. The change of a parent's religion is here a change of 
his position jeopardising the social and legal status of the children 

to suck. ат. exten’ that the former becomes unfit ġo associate with the 

latter if they are tc remain in satus quo until they reach their majority 

and can exercise their own independent Judgment as to wherein their 

safety and .welfare lie. 

We may take up another HE of the same matter, Whore’ the 
mother of ап infant under seven years of age and having ошоду of it, 
is living separate гота the father and has.a good defence $o a suit by 
him for restitution of conjugal rights, the Court may make an order 
continuing £j the mether the oustody, such a case-being within the equity, 
though not the Istter, of 2 and 3 Viot.30.54: In re Tomlinson, (3 De 
G. &8. 871). Ohange of a husband's religion gives the wife in India 
a valid deferce to a suit for restitution of conjugal rights, as "pointed. ouf 
elsewhere, because the change in husband's position by his conversion 
render? him. unfii for the wife's society according to the understanding 
which formed the basis of their marriage. She has a righ? to ‘prevent 
the child of thas marriage from being defiled by being given over to 
associate with stoh a husband, Both father and mother are natural. 
guardians of equal rank, and the safety and welfare об Һе child lies 
presumably in th» society of that one of the twe who is not so defiled. 
Equity lies in preferring the mother heme arf, if the father із в natural | 
guardian cf higner, rank than the mogher,-in displacing her from” 

.guardianship. The competition in Skinner v. Orde was not bet ween two 
' natural guardians but between the mother af a matural guardian on the 
one side, and strangers whose only connection with the mihor girl “was 
that they professed the same" faith as that-to’which she was born.aag 
«brought ар. The girl herself. ened cheng NT. her faith anfl costume slang. 
e Fi g^ . * .® 
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with the mother and was nearly sixteen years of age. Neither hor own 


e Wishes,nor the parental rights of the mother, were enough in the eyes of 


thé Lords of the Privy Council to save her from being forced 
from the custody of her parent into that of strangers, The Lorda in ooming 
to their decision were guided by the view that the house of the convert 
parent after her conversion and remarriage was “no longer a fit home 
for a Ohristian girl ,” 4. e., it would appear, fora girl born to Ohristianity. 
Је is as much a$ reoognixing and giving effect to the principle that a 
parent in India ceases to be a natural guardian on his or her change ot 
religion as being one whose sqoiety the child should shun, and that the Oourt 
as parens patrias shouldeinterfere to displace the authoritf of such а parent 
over such a child. The whole principle is quite in accordance with the 
principles otherwise evolved by English Oourts of Equity and Oonfmod 
law and only differs from them in laying down in no uncertain tone the 
rule that would be fittest for India. It should ass matter of fact make. no 
difference in principle whether the. original religion of the parent was 
Hinduism or Mahomedanism and his or her conversion was to Christianity 
or whether facts were eios versa, All the ваше the authority of the parent 
converted to Christianity should be displaced with severe impartiality by 
Indian Courts which should refuse, as the Court did refuse in Rag v. 
{Жат where the minor was ten years old as well as in Skinner v. Orde 
where sho was sixteen, to inquire into or effectuate her present wishes. 
What the judge in Saidiris’ osse (I. Г. В. 16 Bom, 330) did, amounted to dis- 
placing the authority of a non-oonvert parent in favour of strangers of an- 
other religion who had no locus standi with the minor other than that 
of having gfeater means, possibly good wishes, апі а power to tempt 
в popr woman's ilfiterate and*minor daughter with eloquence and induce- 
ments, while the natural guardian’s sin was that she could eafh but 
little and had not the means of paying а Counsel for prosecuting an 
appeal. The other difference was that her religion was non-Christian while 
that of those against whom she had to struggle were Ohristians, there 
being no case of a rival natural guardian having turned Ohristian, Ib 
was an irony of fate for the of the Privy Oouncil to have their 
decision used in this case вап (a ithority for proportions quite the reyerse 
*of what they had laid down. А 
The “question of preference where the rivals for guardianships are 
strangers need hardly detain us? It will bea mere question of facts and 
the only, pointefor reminder will be that the claimant professing the minor’s 
religion of birth ought to have a balancéin his favour. The question 
Presenta some ошау where mter &nd mother being both alive, one of e 
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them is a conve-t:and the other is not. In. Rez v. Mannevilla (5 East А0) 
even the alien fathe- of even ап infant at the breast of the mother, an 


Englishwoman, was hald to be entitled to its custody in preference to the" 


mother unless tke lattar had evidence to show that it was the father’s actual 
intention to remove tke child to foreign country or unless she could impute 
to the father some motive injurious to the health or liberty of the child. 
He is held entitled to such preference even if the child is within the age of 
nurture: Reg. 7, Greshill, (4 A. & Е, 624). On. the other hand in Rew v, 
Wilson (4 A. & E, 645 n), an infant, in the custody. of the mother, brought 
up by habeas corvus ат the father’s instance, was ordered to remain with the 
mother and the father’s access to the child was ordered to be regulated by 
the Master. Ir Rag. ү. Olarke,(7 El. & Bl. 186), the child of a deceased 
Prot@stant fathe> was allowed to remain in the custody of а Roman Oatholio 
mother who hac been a guardian for nurture eventhough she intended to 
educate the chill in nerown persuasion. There have been good many 
oases in England where the Oourts have allowed Preponderance to the 
mother’s right against the father’s under varying circumstance’ inoluding 
her being in а positon on account of her faith to educate the child in the 
particular subd-visior of Ohristianity to which the child had long been 
trained up and from which it was too late to wean the child into the 
father's faith: ses Thomas v. Roberts, (3 De G. & 8. 758); Stourten,v, Stourt- 
on (26, L. J. Ohan, 854); Austin v, Austin (34 Benay. 257). Thè marriages ot 
Roman Oatholies wich Protestants have afforded scope in Bngland for 
bringing into prominence the superiority of the father’s right ‘to train 
up® the. child ia his religion, and the Oourts, while admitting’ this as a 
rule, have given preference to the mother’s right as well at times. Bub- 
religions formirg diffrent departments of a commoh religion and yet 
preseMing suck antagonistic rights as these two branches of Ohristianity 
have no parallel in India, The onl lesson that can be giyen by these 


instances to ue is that where the father or the mother has been converted. 


for years and years, tre child’s welfare may be presumed to lie in being 
kept with the parert with. whom it has been allowed to pass the greater 
part of its time. The superiority of the, father’s bo oalfed ‘right’ can 
have no place in a oeuniry where the fhild'e welfare and safety must be 
presumed in its fpllowing either the religion of its birth qr the religio 
. to which one of its parents has allowed the other to bring it up * for years 


and yearg. Nc two -ndians marry whensthey aro of different persuasions, | 


and the.only complicetion oan arise from subsequent conversion and pot 
from, initial differenne of refigion. The gomplication сап sensibly, be 
» met by dropping all talk of parental rights over children and oonsideriig 
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everything from the standpoint of the child’s welfare as presented by 
judge-made prigciples of law in one of the above two forms. 


Now that we havethe Guardian and Wards Aot of 1890 to regulate 
the appointment of guardians in all cases, it will be the pivot round 
. which all discussions on these points will turn. But, as pointed out, ite 
provisions only direct our attention to the questions which must bee 
answered before appointing guardians and leave the answers to 
baegathered from ofher sources. Acts XXI of 1866 and IV of 1869, 
Hindu and. Mahomedan Laws, and principles leid: down by 
the Privy Council as well as by the Common law and Equity Oourts 
of England form the «seuroes from which these answers are to bo 
gathered and adjusted to the needs and oiroumstanoes of the country in 
spite of the decisions of Indian Courts on Aot XXI of 1850 whioh must be 
relegated to the category of unsound and unpraotioal pronouncements ee 
cathedra. Judging by,tho tests we have analysed and found sound in prin- 
; ciples and suitable to India, the term ‘natural guardian’ must cease tq be 
applied to a parent who has тед up the creed to which his or her child 
was born whether we look at the way in which such parents are displaced 
from guardianship by Evglish and Privy Council decisions, or whether we 
look to the various personal laws in force in India which allow no quarters 
to$hose who renounce it or to the conditions of the sooial structures which 
they control, or “whether we look at the spirit displayed by legislation in 
,,* the various Acts bearing on the subject. These Acts give a large and 
i undefined amount of discretion to judges under the evident impression that 
they will prove equal to the task of exercising it upon sound and equitab at 
principles suitefl to the welfare of the minors and to their religions, person- 
al laws, and soolal “conditions.” We find anything but a reference to 
these principles i in those decisions which make short work of the child’ d’s 
welfare and allother conditions by simply applying the inapplicable Act 
ХХІ of 1850 to the case and investing convert parents with rights of 
guardianship jure naturas over children whose own personal laws and 
“rights are hardly disgussed or held relevant or even supposed to exist. 
This presents & conspicuous oontrgst with the manner in whioh it did not 
овоог dither to the Privy Oountil, jn Skinner v. Orde, decided in 1870, or.to 
` tHe lawyers before it, to solve their, problem with,an eye to the rights of 
the minor’s*mother as natural guardian under the personal law of her * 
original persuasion being kept iniáct by Aot XXI of 1850 so as to,exolude * 
the xelbyagoy ofthe personal laws of the ohild and of its right to confine 
the: golo issue toa consideration of its own Welfare and social conditions. 
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It would seem than tha: upon the authority of this case this ak T | 


to have nothing fo do with suoh cases. 
ү! [Te ba continued] p 


RECENT ENGLISH CASES. 


* Gauine—Hacs wed for Betting —Bar of Publichouss— Betting Ad, 
( Vid. 0.119),8 3. The appellant, who wasa bookmaker, was in the 
habit of frequenting the bar of an inn at certain hours fop the purpose of” 
carrying on a  usiness of ready-money betting with persons resorting 
thereto, and tha fact of his oarrying on th&t business in the bar was 
known to those »ersors. He carried on the business there by the per- 
missign of the lendlorl, but he did not for the purposes of it oocupy any 
specific portion ofthe bar:— Held, that the above facts amounted toa 
“usa” of the bar by tke appellant for the purposes of betting in contra, 
vention of s З o? the Betting Act, 1853. TRoat ANS v? Hopxinson (1803- . 
1 K. B., 80). t 

Молтой (valid idiom байр биен Mortgages on sams 
Property— Fira Mor'gage reserving Right of Oonsolidation—Third Mori- 
gage tnoluding other Property—Olaim to redeem third Mortgage only— 
Oonveyanoing and Low of Property Act, 1881 (44 4 45 Viol. o. 41), в. 17. 
Three mortgages of the same property wore granted by the same mortgagor À 
to three different par-ies, the third mortgage also including other property. 
Only the first mortgaze contained а clause reserving a right of consoli- 
datign. -On tha bankruptcy of the mortgagor, the seoond mortgagee took 
transfers of tho firs: and third mortgages :— Held, that the trustee in 
bankruptcy coald nat redeem the third mortgage witheut also redeeming 
the йг} and eocond mortgages. In re BALMON. ертн Рив TRUSTEE 
(1908, 1 K. B, 147). ` . 

PARTNERSHIP—Principal and Ageni— Scope of Authority—Tortious 
Act of ons Par. nen— Liability of Firm—Bribing Servant to discloss Emplo- 
yor’s Seorsis—Parinership Act, 1890 (58 & 54 Viol. о. 39), в. 5. Where it 
was in the course of the business of the defendants,‘s fitm of grain 
merchants, which consisted of two parsdbrs, to obtain by legitimate 
mesni informatio in regard to contracts made or té&dered for with e 
brewers or with burers of grain by competing firms, and one of the 
Р "partners obta.ned such information by bribipg a clerk of the plaintiff, 
в competitér ia business, to break his contract of “service by dishonesty 
and improper.y communicating to him knowledge obtained in the course 
„Ë the olerk's employment :— Held, that both the partners wore responsible 
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1 • 
in damages to the plaintiff for the action of one of them as aforesaid, 
on the ground that it was within the general soope of the authority given 
Xo him as а partner taconduct the business of the firm, HAMLYN v. JOHN 
Houston & Co. (1908, 1 К. B., 81). 

SALE or Goops—Jegligenos— Dangerous Goods—Knowwledge of Vendor 
—Duty of Vendor to Purchaser— Warranty of Fitnees—Sals of Goods Act, 
1898 (56 & 57- Vio. o. 71), в, 14. Where the vendor of a tin containing 
djsinfectant powdew knew that it was likely to cause danger to А person 
opening it, unless special care was taken, and the danger was not muth 
as presumably would be known to or appreciable by the purchaser, unless 
warned of it :— Held, thaj, independently of any warranty, there was cast 
upon the vendor a duty to warn the purchaser of the danger, Where one 
of the rules of & co-operative society stated that no warranties were given 
with goods sold by the society, except on the written authority of one of 
the managing directors or the assistant manager: Query, whether the 
rule had the effect dt exoluding the implied warranty that an afticle sold 
for a particular purpose*4s fit for that purpose. OLARKE AND WIFE v, 
Авмү AND Navy 00-ОРЕЕАТТҮН Soorery, Limen (1903. 1 K, B., 155). 

Witi—Olass— My own Nephew and Nisos” — Half-Mood — Нив. 
band's Nephew described ae ` my Nephew ”—Grast-nisos desoribed as “ my 
вов.” The question whether а husband's nephew described in а will as 
* my nephew " and a great-niece ddscribed as “ my niece ” aro entitled to - 
share in a gift to “ my own nephews and nieces ” depends in every case on 
the partioular will and the evidence, no hard and fast rule in the afirma- 
tive being laid down by Js re Jodrell, (1890) 44 Oh. D. 590: [1891] A.*C. 
804, orinthe negative by Smith v. Lidéard, (1857) 3 K, & J. 252, 
Well ү. Wells (1874) L' R. 18 Eq. 504, or Merrill v. Morton, (1881) 17 Oh, 
D, 382. Nophews and nieces of the half-blood are prima facie entitfÉd to 
share in such,s gift. Tn re Cosens Mills v. Wilson (1908, 1 Oh., 138), 





GLEANING. 


в e 


В Pusionof Yew and Equity. . 
“Т ORD SelbSrne’s Ohancellorship was signalixed by that great measure 





of Isgal reform, the Judicature Act. Tul then, to use Hale's phrase, , 


“ what God had joined togethes"— Common Law and equity—“ man had 

put ‘ssupder ;¢’ sundered so widely that some—and Lord Eldon among 

them—believed the separation to be part Æ the eternal fitness of things. 

Ibid Bowen has well described the state of things; the principles , 
* 
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on which the two jurisdictions | administered jie were unlike, 
The remedies they afforded to the suitor were. diferent; their, 
procedure’ was irrecoacileable. They applied diverse rules of right 
and wrong to the same matters. The common law treated as 
untenable olaims and defenses which equity allowed, and one side of 
Westminster Hall gave judgment which the other side restrained а sugcess-- 
ful party from enforcing. The law had always cherished as its contral 
principle the idea tha; all questions of fact could best be decided by a jury. 
Except in cases: relat-ng to the possession of land, the felief it gave took, 
as a rule, the stape af money compensationsin the nature rather of debt 
or damages. Tse procedure of the Court of ohaficery, on the other hand, 
was, little adaptad forthe determination of controverted issues of fact, and 
it was constantly ocmpelled to lave recourse for that purpose to the 
assistance of аі Court of law. The Common law had no пеели to 
prevent a threatened -njury ; could issue no injunctigns to hinder it ; 
incompetent to >reserve property intact until theditigation which involved 
the right to it was decided; had no power of compelling litigants to 
disclose what ddsumerts in their possession threw a light upon the dispute, 
or to answer interrogatories before the trial. In all such cases the suitor 
was driven into, equiry to assist him in the prosecution ofa legal olaim, 
The Court of ohenoery in its turn sent parties to the law courts wherevorea 
legal right was со be established, when a decision on the construction of 
ап Aot of Parliament was to be obtained, а mercantile contract interpreted, 
int of comnercial law discussed. Suits in chancery were lost if it 
e out at the hearing that the plaintiff, instead of filing his bill in 
equity, might have had redress ins law oourt; just as plaintiffs were 
nonsuited at lav ‘because they should have rather "sued in equity, сог 
becatike some partnerchip or trust appeared unexpgotedly on, the evidence 
when all was ripe for ‘udgment. Thus the bewildered litigant was driven 
backwards апай! forwerds, from law to equity, from equity tolaw. The 


conflict between' the two systems and their respective modes of redress was _ 


one which, if it had nct been unpopularly supposed to derive a sanction 
from the wisdom of aur forefathers, t well have been deemed by an 
impartial observer to be expressly devised fðr the purpgse of producing 
delay, uncertainty, andgntold expense. 

To Lord Selborne belongs mainly the credit of ending this anomalous, 
enot to sey scandslous, state of things. The .division of labonr still 
remains: special subpots are still dealt with by partioul&r branolfes of 
the High Oourt—chancery, afmiralty, probate, commercial, bankrupiqy ; 


. какыр. this ia the essence of the тд princtples upon which . 
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justice 1s administered in all these branches are now the same. — Common 
dew. and-ohanoery are no longer, in‘King James’ quaint phrase “ crossing 
and’ cuffing one another,” but co-operate to an end. This union and 
consolidation of our legal system in one Supreme Court of judicature was 
fitly symbolized by the bfinging-together of the different Courts and’ offices 
in опе splendid edifloe—the Royal Gourts of justice—in the year 1882 
August was the ceremony of -opening. The Queen herself wai 
there with the flower of har zealm, and Гота Selborne's address (enshrined 
in the law reports for 1882) was worthy of the occasion. Apropos 
of thf address there is a story, It was being-penned in a committee of the 
judges,. and, with the humility of true greatness, the woarbrs of the ermine 
had formulated the phrase, ‘‘ Conscious as we are-of our shortcomings. ” 
4.Why not," suggested Lord Bowen, *' say, ‘ Conscious as we are of each 
other’ ошар r "ean Time. ' 


mm REVIEW, 


The Anmual Diges, 1902. By Joms Mews, Barrister-at-law. Lonpon: 
. Sweet and Maxwell, Ltd. 8 Ohancery Lane, w.o. 1908. Roy. Bro, 
. Pages xvi and 374. Price 15's. 
1 Tuus is an annual supplément to the'monumental Digest of English 
Оазе Law, which was launohed into existence in 1898, mainly through the 
indefatigable energy and untiring patience of Mr. John Mews. One great 
advantage which this annual digest’ possesses is that in arrangement it И? 
identical with’ the larger Digest : hence, lawyers using the latter can 
soarcgly dispense with these annual supplements, Like its predecessors, this 
handy volume is prepared with an amount of oare and industry: and we 
strongly recommend it to our readers, | 
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CONFLICT OF LAWS BETWEEN 
• CONVERTS AND NON-CONVERTS IN INDIA. 





GovHRDEANRAM MaApHAYRAM TRIPATHI, В. Ay LL. B. 
. Vasu, Hien Соот. 
[ concluded from p. 61]. °° 
CHAPTER VI, . 
AnOPTION. 


H E decision of two learned Judges of the Bombay High Court in I. І, К. 

25 Bem. 552 staggers one’s common sense when іс goes th 
length of giving this small Act the still more extended. operation of 
enabling Mahomedan fathers to give their Hindu sons in adoption. ` After ° 
referring to the rclings which lay down that the convert from Hinduism is 
by*virtue of Act XXI of 1850 not divested of his inherent right as Hindu 
father to th» custody of his children “ not only as guardian by nature but 
by nature” and after observing that adoption may bé regarded asa givil 
transection as well as a religious ceremonial, they feel that the question 
before them is narrowed down to thts: “ If the father is not qivilly dead, if 
he is still the guardian of his son, why should he not be able to oxercise 
his volition and ssnotion his son being given in adoption according to the 
Hindu religion! The son is still a Hindu; he is one who may be taken ” 
in adoption. We see no reason why the adoption Should ‘be treated as 
invalid." They also pointed to the ofróumetanoe that the son being a 
Rajput, no Datta Homam was necessary. , They also relief upon the prin-* . 
, ciple that a father may dolegate his authority to give in adoptiot. 

. _ It is mot proposed to enter into а detatled discussion of these points. 

We have tried to reach and grasp some of the right pringiples aene a 
bearing om such cases. Wo all now oontent ourselves with sim 

e showing лот their right application refutes the propogitions enun а. 
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in the above decision and with referring to some additional poiche also to 

e meet the peculiarities of the case, 

` Aot ХХІ of 1850 is quite inapplicable to so celled “ rights” of 
guardianship, the word “rights” in the Aot referring to quite a different 

- glass of rights. 

The right of giving in adoption is not a legal consequence of er 
corollory from the possession of tho status of a ‘natural guardian’. It 
does not belong to non-Hindu parents but is the special oreation of Hindu 
Іам, апа can only be claimed by a Hindu parent whose sooeptance of 
Hinduism and Hindu law raxees а legal presumption of his ability to look 
after the welfare of his Hindu ohild with the motives of a Hindu parent in 
giving the child in adoption. That presumption is conclusive if he 15 а 
Hindu but does not arise at all if he never was a Hindu or has ceased to be 
a Hindu. The right of & father to the custody of his child may or may not 
belong to him '* by natural law or by nature," but the right to,give away 
the son is certainly notane which ever was conceived to flow from that 
‘natural’ faghership which the African savage and the civilized Ohrist- 
ian olaim equally with the Hindu. This special oreation of Hindu law has 
nothing to do with the civil death or life of à man as а manor with 
tho guardianship of any father as father whether that guardianship 

e flow from nature or her socalled law and Mr. Justice Oandy's question 
* why should he not be able to exercise his volition and sanction his 
son being given in adoption according to the Hindu religiont” ** If he be 
not civilly dead or if he still be the guardian of his son," oan most 
promptly and logically be answered with the reply “ Because the conclusion 
you draw from the premises implied by these 3/8 does not follow from 
them.” We may assume that Act XXI of 1850 does continue to converts 
the right of а father {by nature and natural law” whatever that may mean, 
but it certaMly contains not a syllable to warrant the conclusion that it 
also continues to him the ‘artificial or conventional А right of a Hindu 
father to make agift of his son to another Hindu in the face of all 
modern civiJixation and in the teeth of all laws against tho sales 
and gifts of sons. A шап may be civilly alive and may still be 
. the guardian qf his son Sndeyet, if he be a convert, he will not be 
able to gnforce his conjugal sights against kis nen-convert wife nor, 
by parity of reasoning, to feed his Hindu son with his hands and 

il bis caste er to make a gift of him by way of adoptione Adoption | 

^ a bgal fiction open to Hindus and none else. The right to give in 

adoption is not ‘a right to*whioh but for the operation of the Hindu law 

* e agonyert Hindt would be entitled, " if he may use the language uad 
е, ы * О 
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model Bengal Aot referred to in the preamble of Aot X XI of 1850, nor is the 
' cessation of such a right “ inflicted ” as “a forfeiture of right " by Hindu є 
law во as to call forth the activity of the operative séotion of this general 
law. The Hindu law only gives a speoial privilege of giving and taking 








in adoption to | 
thg religion, nt 


u fathers, and the privilege fails on their renouncing 
t beosuse the Hindu law *''infliots" the failure as a 


punishment for the renunciation, but because the convert by his own 


Bat makes this 


is no other la 


law breathe its last so faras he is coħcerned and theres 
in the vast vast world to give him that'privilege. Ibis 


‚ап effect failing with the failure of the cause and not of 
the “ indliction,” от which only the Act proposer to save him, 

The argument that the son is а Hindu and may be taken in adoption is 
no donbt pud so far as it goes. With the recent tendency, of decided but 
doubtful wisdom, to sreat adoption a civil matter, this is not the place to 
quarrel, We may not fer a moment object -to the 'quegtion Jof. ceremonies 
being dispen with legally at a Rajput adoptiga, though Rajputs are 
neither Sudrab nor Jains. We may also wink, though with ony, at the 
decided idea that а Mahomedan may delegate the power of giving in adop» 
tion for reasons which amount to а spiting of Hindu religion and are 
other than thoge contemplated by Hindu law. The learned judges seam to 
have been anxious to give usa peep into their inolinations,on most of, 
these points withou; having to decide them. But we cannot certainly 
socept with cordial concurrence their announcement that it was sufficient 
for their purposes that the son was a Hindu and could be adopted. Hindu 
law"makes it'essencial that not only the taking in adoption but even the 
giving in adoption must be made with certain motives. — THb fact that 
our Courts have recently been considering the motives of widows takings in 
adoptidà as being inscrutable or unnecessary to sorptinize is consistent 
with our forward movement. The motives of the giver are never 
inquired ш beosuso the law presumes them to be Hindu-like as the 
fathers giving ! away their dear sons could not be presumed to have unfather- 
like motives; "But there ought to be а limit to such, presumptions, and 
that limit is probably reached when a Hindu brain undergoes meta- 
morpbposis ihtoa Mahomedan or Ohristian ерта? and gives up the Һе, 
the caste, the society, and „ће religion to which he was born and in which * 
te has growh old enough to be the father of a son. There are enough 
' materials i in Hindu law to show what-like the nevor disoussed motives of 
Hindu fathers are when they part with their sons and there are also asugliy 
circumstances connected with changes of religion which are sufficiently 
suggestive of the kind of motives which aac sway the breasts of convert . 


a mere саве 
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parents, Nobody can look upon the difference in the motives of the.two, 
etots of fathers witha light heart, and judges rushing into startling 
enunciations- of law «Вап ill afford to overlook such differences when 
weighing the far reaching effeots of the law Providence calls upon them 
to lay down. 

А son may be given in adoption while he isa minor or an adult. If 
he be an adult, his consent is necessary to his being given away in adoption 
and itis equally Sssuntial that he should not be an orphan but that he. 
must havea father or a mother alive to give him away. “The sin, 
though а man's own, is not a,chattel and is not to be given away, without 
his own consent andthe rule of Bauddhayana which exacts this in the 
oasa of a Kritrima adoption is equally applicable to any case, where, the 
person adopted is old enough to have a will and judgment of his 8wn, 
Whigh he has no discrimination, his father may part with him. but only, 
&conrding to the religious law, under some great exigency. Parents. 
are to begtaw their sous with ameious care .on.one to whom he has, 
an Gj'exiondia feeling : г7* West -and Buhler, pp. 931-982.  ** The 
Dattaka Mimansa quotes Manu and Katyayana to prove ‘that, 5 
gift ОЁ a son may be made only in a season of distress. In. famine. 
a воп тазу be even given or sold, and the stress of neoossify justifies. 
p Widow fin thus parting with her son. . . . . . A gift made by. 
a competent parent is universally admitted to be effectual, whether. 
made under the pressure of want or not. Very few adoptions ara, made. 
from pauper families, andthe gifts or sales made during. famines are. 
nop usually attended with any ceremonies of adoption:” West @nd | 
Buhler pp. 1674-1075: These remarks are useful to show, what at one time - 
in the.history of Windu law wérethe motives of gift. and what now are. 
nof neoessarily tho moti ves. The Mayukha puts the following formyfa, -or 
deglaration inthe mouth of the father giving in adoption: “Tana sting to. 
giye my вор in adoption to create [between my son and his adopter] those 
various reciprocal obligations which arise from the variods relations, such 
as that.of father and son [at present] existing between me and the like ор. 
the one hand, and this [my son] gn the other :” Mandlik's Hindu law, p. 64, . 
The adopting father responds \д° terms that remind one of counterparts: 

*of written agrecment. There are differences of QOpinign апі praotice. in. 
different ‘parts of India as to the mother’s. right to give in adoption ,, 
during the father’s life and after it: see West and Buhler pp. 1076-1080, 
АШ Nobqols of Hindu law are unanimous that gn orphan, however 
old in years, cannot give, himself in adoption, that others than. 
E. бап payer, give. away an orphan in adoption, and that.. 
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the son’s consent to his being given away is essential if he be an adult. 
The indispensableness of these consents is meant to supply safeguards for, 
ensuring the adoption being made with right and adequate motives. We 
do find in our Courts and cases questions raised as to the motives of widows 
taking in adoption, though under the new rulings these, as well as the 
motives of father taxing in ‘adoption, will be irrelevant in our Presidency. 
The motives of givers have always been irrelevant. But the motives of 
both are highly relevant to society when convert fathers claim to give 
awåy their sons or convert people claim to take sons in adoption, There 
is no saying; that another set of judges wil] not gravely hold to-mofrow 
that the right of æ oxildless Hindu converted to Mahomedaniam to take іп 
adoption a Hindu son is saved from forfeiture by Aot XXI of 1850 if only 
the düoption is mad» on conditions seouring proper provisions for conti- 
nuing to the;son his Hindu mode of life, conditions] adoptions being valid 
at law, Thejquestion is whether motives so irrelevant usually at law. 
can becomé relevant in these cases simply because they are highly relevant 
to society. If they can, what will be their effeot 

The view taken by Gandy and Whitworth JJ., in the Bombay case 
under consideration, is the natural result of the avowed predisposition to 
view. adoption as a “ civil transaction” and the view of our Full Bench 
that motives, of widows taking in adoption are. irrelevant is also the, 
natural outcome of в tacit predisposition in the same direction. By 
calling adoption a “ civil transaction” only, they obviously mean a 
* financial transacsion ” in which the only question is whether Z, the son. 
of the natural fa:her X is given away to the adoptive father Y in order 
that Z may, | inherit Y’s estate instead of X’s. This view is supported Ьу: 
Sir Henry Maine’ в theory in his work on Апбіепё Law tHat adoption is qnly 
substitmte fot testaments, The view is of course correct so far as it goes, 
But in Indiaiat least this is not the Whole of the truth about adoption, and 
the yest or the unknown part of the truth is not less important than this 
known part'of the truth and is perhaps even more important in the eyes of 
the people. , The quotations from West and Buhler and Mandlik's transla- 
tion of Mayükha ere given above to indicate what thil unknown or rather 
unyeoognized and negleoted part of the кр ise As will be shown further 
on, the „social, domestio, and religious aspects of the matter “do yet survive ° 
a8 living parts of this truth. 

European Judges of old used to conster «religious motives more or 
less essential, because Hindu society then did usually entertajn fueh 
metives. This society now inofudes a minorjty in the shape of . educated 
astivos we do adopt sons without mom any necessary partiality for. 
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religion or religious motives. Western ideas are permeating so far 
and yet old modes of thought are so far from making a complete 
stampede from the atena that mixed motives with varying shades 
of religious ones have become the order of the day.and itis a gain 

- to common sense justice that judges should deolare themselves in- 
competent to analyse such mixtures and draw the line between what ie 
religious and what i is seoular. The modern refusal to admit the relevancy 
of motives is only & judicial confession, and a right confession so far gs 
it goes, of this inoompetenoy, There is soundnesa in this jadge-made law 
for Hindus. That law being paraphrased amounts to the creation of the 
conclusive presumption? that the motive in every adoption shall be 
irrebuttably presumed to be in sooordance with the requirements of Hindu 
law. 

As already noted the soundness of this presumption of the actual 
existence of right and adequate motives is safeguarded by requjring that 
no orphan oan be given or.received in adoption, that no adult son can be 
80 given or recgived without his own consent, that he should be given in 
adoption by a living parent and usually the father is to be that parent, 
and that there must be a living parent as в consenting party where he or 
she is allowed under, adequate circumstances vo delegate his or her autho- 
rity. The question is whether this safeguard is adequately secured by the 
consent of a convert parent and whether the rest of this parent's functions 
can be legitimately delegated on the ground that the parent has become 
by change of religion disqualified for those functions, Ifthe safeguard is 
not adequately secured or the delegation is поё authorized under the 
circumstances, then the legal presumption of proper motives cannot arise 
and judges could only be aoting upon a fiction by logalixing a baseless 
presumption. 

The learrfed Judges in the Bombay oare rely pon Mr. Mayne’s 
opinion that there could be delegation of the act of giving ‘‘ where the 
necessary sanction has been given by an authorized person a а then ‘ the 

~ ` physical act of giving away may be delegated to another." At p. aoe 
of 8 Bomb. H, O. R., “ the objeat, of corporeal giving and receiving" 

is sald to be (“аро give due pubbicity. " We may assume the correctness 

of this for the moment. It still deaves it openeto us to pause before 

accepting as proved the propositions that a convert parent is “authorised”? 

to give the ‘sanction’* and that delegation of his authority is 

permitted not simply “with the object of giving publicity” but aleo with 

the,other equally obvious objest of supplying the convert’s want of social 

3 gud 7eligious x to give in ачар with unpolluted head, заты and * 

e. , x 
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hands. Whether there be authority or not for the limited powers of delega- 
tion for the okdinary purpose referred to, there is certainly no authority 
for these extended propositions essential to complete the soriies of our 
Bombay decision. The delegation in the case in 8 Bomb. Н. О, Б. was made 


to an uncle because the maker of the gift was “ unwell” and temporarily . 


disabled. That is а far different thing from the parent’s being permanent- 
ly disqualified and disabled to take part in at least the religious coven- 
ants under religious sanction as quoted above fron the Mayukha. There 
is thus not the faintest analogy between the delegations in the oases from 
8 Bomb. H. 0. R. and I. L R. 25 Bombay. , 

Hindu parenta are not allowed the right 10 give in adoption simply 
beoguse they are “ natural guardians.” The right of the mother to “ natu- 
ral guardianship "js as good asthe father’s, and yet her right to give 
and take in adoption is only by delegation from the father, and it is this 
theory of her delogated powers that is variously interpreted in various 
parts of India and is accountable for the differenges, already noted, in the 
various sohdols about her right to give and take. Even- the father’s right 
to give is limited in various ways.. As noted in West and:Buhlor, pp. 1075- 
76, footnote|(f), “The limitation of the right of disposal over children to 
parente ori inated no doubt in religious feeling, but it has probably been 
maintained jn в maasure at least by a sense of its being &,nooessary aafe- 
gward for the children. Their interests were least likely to be sacrificed by 
their parents. " ‘Then continues the note, “The removal of the child from 
the class of,mere chattels is important with respect to the illegality of 
giving in adoption subject to terms injurious to the child as a son in the 
family of adoption, Such terms the Bhastris have in some instances 
pronounced void as will be seen in the next section”. At 7 “pp. *1101 
ot 86q. *of that work will found the necessary part of this “ next section ”, 
This portion will show how difiult'and delicate a business & is for even 
parents to settle the terms of adoption at times even in financial matters 








and how Oobrts will exercise supervision over such terms even where the . 


son is an adult and has consented to the terms, As painted out by these 
learned ‘authors in the words {of Hinds lawyers the principles to be 
applied in the course of such supervision ‘ате subject to the control “of the, 
Court as répresonting the Sovereign” seoording to Hindu principles in 

protecting the weak and helpless ” : West and Buhler р. 1104, This jurisdio- 
tion of the Oourt assumes that ths whole object of giving in adoption в0 far as 
the gift is poncerned із ths welfare of the son given, and it is Éntrumed tothe 
father only as being the best person fitted by matural affection and sougd 
оре, Je appreciate the effect of the > gift and even ря appreciation м . 
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liable to be revised by the Sovereign. Whether it is the father or the 
mother that gives, he or she is only permitted to do so as being the best 


trustee of the interests*and welfare of the child, and natural guardianship is - 


only one of the tests by which the Court as parens patrias may judge the 
prima facts fitness of the parent to look after the propriety of disposing 
of the osstus que trust іп the interests of the child itself. This does nat 
exclude the application of other tests by the Oourt to the fitness of the 
parent to perform” this delicate and difficult function and to limit the 
‘authority of parents if they accept terms detrimental to the beat interdsts 
of their sons, or if they are insane, or if they oould not or would not do all 
that the personal law of the child requires them to do ‘to safeguard the 
welfare of the child, This sort of limitation upon parental rights must 
from the very nature of the case arise more or less in the case of corvert 
parents and affect any claim that may be paraded on their behalf on the 
ground of their so called natural guardianship. 
We have now the, following propositions or principles before us, 
(1) Whether, motives of those giving in adoption be relevant or 
not, the law’ secures their propriety and adequacy by requiring the 
consents of parents, not as mere guardians, but as trustees of the welfare 
of the boy to be given away. (2). Where the full quality and quantity 
pf such consent is so secured, the law will presume such motives. (3). The 
Oocurt, as parens pair&as, will inquire into the conditions under whioh and 
the terms upon which consent has been given at least so far as the results 
of adoption as a civil transaction are concerned. (4). Courts will in these 
matters limit the rights of parents and set right such errors as they Шау 
have been gifilty of in the performance of their trusts. (5). It is presumed 
‘that parents bestowing their schs do so ‘with anxious care” on one to 
whom the son to be given “has an affectionate feeling," and tMe law 
absolutely refuses to Ан this presunfption in favour of any one not being 
the actual parent of the child. (6). As the consent of the son, if adult, is to 
be seoured to his adoption, the consent of the parents, where he ia a minor, 


" ів presumed to be also a substitute for the consent, or, in other words, it 


is expected that the parent’s consent is given upon such grounds that the 
son,"when adult, may be safely ef peoted to approve of it, 

Conversion i in England from, the Protestant to the Roman faith affects 
no social change and but very small legal change. Hore in Indiá when a, 
Hindu father becomes а Mehomtdan or Christian, he severs hjmeelf from 
‚ the society of his son and all that his son holds dear in society, religion, life 
: agd-law. A vast Bud dawns into existenc8 between the father’s and son's 
,atandards of the son's welfare in every possible direction the moment the. 
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father becomes, a convert. We oan no longer presume that the consent of 
such a father tto the adoption would satisfy the requirements of the sixth, 
of.the above propositions and the presumption would strongly be that 
the convert father would, by the very constitution of hie brain, dispose of 
the son in a direction which to the son may be most unwelcome on his 
ajtaining maturity end even during his minority, On account of his own 
intrinsic fall from Eindaism aud its views of practical and ideal welfare, 
a father like ів is one who has placed himselfin в position by force ef 
which he has rendered himself mentally and morally incapable of seeing 
whether his disposal would seoure to his вор that welfare whioh the'non- 
convert son would prise, Very probably the disposal would in many 
respects be one for which the son, when of age, would curse his father and 
the Paw that placed him at the meroy of that father. An adoption to an 


adopted son means far more than the change of his pecuniary lot, It has - 


been aptly compared by a Hindu writer with the disposal of = ohild- 
daughter "in marriage. It is something more than “that. It places him 
under the tutelage of a conventional father far different from the husband of 
the child-wife in reciprocity of affections and worldly needs. He has to enter 
as а stranger the horse of a stranger and be dependant upon for his life, 
his liberties; his eduostion, his worldly career, his marriage and 
married state, his religion, and everything. All this means far morg 
than the simple needs of a Hindu wife inthe ordinary run of life. The 
child-wife goes to a roof where at least the husband wants him for his 
worldly happiness. The adopted son oan hardly be wanted until he oan 
eam and place his earnings at the disposal ofa яо called father. Не 
is a slave if he is not weloome asa beloved son. It is therefore that the 
Mayukha, asin Mr. Mandlik’s translation’ already qhoted above, makes 
the gnving father deolare that the  objeot of his giving the son 
in adoption is “to oreate | Between my son and Lis adopter] 
thoss various reciprocal obligations which aris from the various 
relations such аз tha? of father and son [a£ present] existing between me and 
the like (i. 6., between me and the rest of my family) on ths one hand and 


this [my son] c on the other”. This is a terse and pithy summing up of the - 


various points which the natural father i8 gx pected to have weighed within 
his mind as constituting the keystone of his son's welfare in the stranger's” 
‘famiy, and he is ezpeoted to have assured himself and bargained’ that the 
son's welfare, as coming within the mésning of these words shall be 
promisad and guarenteed to his son by the adopter, He эв expectet eto 
have weighed the ability and +0 ciroumstanges of the adopter and his 
, family into whore hands he is to place his child аз tender age. And, С; 
7 10, ° 
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is expected to have so weighed, so concluded, and so bargained, before 
hestowing his son, as Messrs. West and Buhler put it in words not their 
own, “with anwious oare on one to whom he (the son) has an affectionate 
feeling. "  Andthis is what the solemn declaration prescribed for the 


‚ giver implies and this is that to which the adoptive father has to respond 


with an equally solemn declaration before the son is adopted. To use the, 
language of our Contract Act this is the Proposal and this its Acceptance 

atean adoption cereffony. Agni or fire at the Datta Homam is only а sacred 

witness to those declarations, and whether modern judges call it а legsl 

necessity of the transaction or not, the two declarations by the giving and 

receiving fathers can no more be dispensed with at an adoption than can 

the solemn oath or declaration tendered by Courts to witnesses before they 

open their lips, The questions are whether а convert father is in any Way 

qualified to make this declaration and whether he can be permitted to 

make it vicariously. . 

Even Farran J. who. "m Chief Justice ruled a widow's motives for 
taking in adoption out of ofder, admitted the neoessity of “ giving and 
taking " under fhe Hindu Law, such as is described by she Judicial Oom- 
mittes at p. 56 in Mahoshoya Shoshinath Сһов v. Srimate Krishna 
Sundari (L. B. 7 I. A., 50), as being essential to adoption by all classes 
of Hindus. Their Lordships of the Privy Oouncil in that case laid down 
that “ acoording to Hindu usage which the Courts should accept as govern- 
ing the law, the giving and tuking in adoption ought to take place by the 
father handing over the child to the adoptive mother, and the adoptive 
mother declaring that she accepts the child iu adoption.” This ruling 
has at times been desoribed ав if it confined itself to making ‘ corporeal 
delivery of. the child” both “necessary and suffisient for adoption. 
In Govindayyar v. Dorasami (I. L. R. 11 Mad. 6), the Full B@nch 
made mattere „о]евт. by interpreting the Privy Council to mean that 
not éven an overt act like the passing of а registered deed of adoption 
was enough bnt that there must be oorporeal delivery ofthe child by а 
"person competent. to give, to a person competent to take, aocomnvaniad by 
the deolartion—on the one sido, Lg give the child in adoption, and on the 
other, d take the child in adoption.” The giving and takjug are not тете. 
Physical acts, not mere handing ayer of the boy’g corporeal frame, but 
of doing eo With the deliberate declarations referred to on either side, and 
the persons:doing во must be confpetent to do it. 

elt wil] not фе contended that giving publicity to the affair. was the 
only object.of this affair. The, vital part oftha affair is the declaration 

А . wpieh i is meant to bring home to the windi of the parties all that i is ee 
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in the formula proscribed by the Mayukha with the solemn religious 
sanction and promise contemplated by the words. ‘The corporeal delivery 
is meant to bring to the most ignorant parties the*meaning of what they 
are doing. The whole.is a sacred and solemn act implying that the 
parties are not only competent to enter into the sacred act but that they 
have thought! of its significance and that. they gusrantee with religious 
sanotion the; welfare of the child to the whole extent implied ‘by the 
Mayukha. i PL" 
Neither's Mahomedan nor a Ohristian father believes in the, sano 
tions of the Hindu religion. -The religious character of the transaction 
which makes X^» son the son of Y can to such а" convert mesu no more 
than а farce. To him the registered deed of adoption which the Privy 
Oodnoil held:insufficient, would be all in all if it oaa have legal operation. 
Polluted for, ever in mind and body, in the eye of the Hindu law, he is 
as much disqualified beyond cure to touch and phygically deliver h:s son 
or to utter the religious formule as he is to өп» into а Hindu marriage. 
How can such a man. delegate to another the funotiqn of making a 
religious declaration which he is not competent to make for himself and 
by which nó amount of religious swearing by the delegate will bind this 
sooffer! What the religion of none ofthe parties will qualify him for 
doing, cannot be done by him by finding out & delegate. , a 
Taking. the matter from a civil and. non-religious standpoint, what 
relations are presumable between a convert from Hinduism and his family! 
He becomes! unfit to live in union with that family, with his wife, and 
with his son. The Privy Council's pronouncement in Skinnér's case that 
a Mahomedan, mcther’s roof is not a fit _ place for her Chistian infant 
for the purposes of even its custody, is a fortiori an authority for 
holdihg that a convert parent is not a fit person to hand over the custody 
and the fortunes of his Hindu son fo a stranger. To hold other wise woyld 
be to enable а convert parent to transfer the custody of his child where, 
if we are ‘tight, the law would not give the oustody to himself, and in 
doing so he would be doing it by в process which would pujit out of the" 
power of the parens paride to question hig proceedings. 
. Adoption means the disinheriting Of one's own son ig order to bnable 
him to inherit elsawhere, There would be peculiar temptations to induce 
. oonverts to disinherit their non-oonvert sons; and yet if he oan give in 
adoption, the Court cannet question wh#t the son has lost and the father 
has gained. is . : 
„Ав. regards the social and domestic welfare of the Son, #0 pointedly -— 
« jeforred to by the Mayukha declaration; there is evofy presumption d . 
. . o? . ө 
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fact that the non-convert residue of the aon's family is a better home for 
&he son than the convert’s and that the convert will only aspire to transfer 
him toa home where the son will be more or less under his control and 
the. home will be more or less suitable to the convert’s own choice. Surely 


. ‘the Mayukha did not mean that this should be the result of the declaration 


.and adoption presoribed by it. : К 
People do not necessarily beoome converts from sincere change 
6f convictions, Moreover, the circumstances attending a conversion 

generally savour of bitterness of feelings and are associated with reciprocal 

hatred, A convert is not likly in these oiroumstanoos to devote any such 

.* anxious саге” for his non-convert son’s disposal as our fifth proposition, 
‘above mentioned, implies, nor is such a father likely to transfer the son 
to one “to whom that son hasan affectionate feeling” as mentioned in 

that same proposition. We would in vain search in such oases for even в 

fraction of that full guality and quantity of consent which alone, as pointed 

out inour first and second propositions, are necessary to secure the effeotua- 

tion of the adgption with right and adequate motives and under a full sense 


. in the parent of his or her responsibility as trustee for the welfare of the 


child from & Hindu parent’s standpoint. 
It is hoped sufficient reasons have been given above in reply to the 
equestion raised in the Bombay decision why a convert father should not be 
able to exercise his volition and sanction his son being given in adoption. 
The right of giving in adoption is larger than that of the ouatody of one’s 
child for the purposes of which а convert parent’s natural guardianship is 
often displaced both here and in England. в 
Adoption is a fiction in favour of which, neither Act XXI of 1850, nor 
the’ personal law of any one but a Hindu and of any convert from Hinduism, 
enables any father or, mother to exercise his volition. The argument of 
Candy and Whitworth JJ. amounting to the proposition that when a son 
isa Hindu and an adopter isa Hindu, a father of whatsoever religious 
persuasions oan give the former in adoption to the latter overlooks the faot 
that there is а vast gplf between the motives which alone enable a father to 
give in adoption under the Hjndu law and the motives which in such a 
transaction сад ever possibly be harboured by the breast of one pot a 
Hindu fgther. The general nature of such mogives is well defined by the 
very declaration presoribed for the giver апі taker and safeguarded by. 
making it essential that tHe adéption should be consented to by, particular 
person8 in whose favour alone can be made the presumption that nothing 
but the future financial, social, domestic, educational and religious welfare 
e ofthe child has been the sole motive prompting them to transfer the fortunae 
ә г i . A "e. . 
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of юп, usually a minor, from family of his birth into the family of a 
stranger. Though Courts do not go into the question of these motives 

they do consider and annul any wrong conditions at edoptions and do se as 
representing the parens patrias to protect the son as being “the weak and 
the helpless''jobjeol of its protection. A convert from Hinduism oan never 
have the brea wh that сап harbour the motives which аге implied in the 
declaration to'be mede when giving in adoption and his mind is so irretriev- 

ably apostate and his body is so inourably polluted that he is utterly 
diliqualified for tha most elementary ceremony and the significant and 
profound sol nity of “the giving and taking” in adoption and of making 
the declaration held by the Judicial Oommittee and by the highest Courts 
of all Presidehoies as indispensable to the validity of adoptions even in the 
lowést oaste.| To allow such a conyert to exercise his volition in giving 
his Hindu son in adoption or to delegate and sanction the giving is not 
only beyond the contemplation of any law but can only be subversive of 
the very ‘principle of the welfare of the йон] són and, might often 
mean his secular and spiritual ruin. 

The decision which committed the error of overlooking frinciples and 
conditions of|such paramouat importance oan only be attributed to the 
blind which баг current method of following precedents without analyzing 
them and of Boing so intheinterests of uniformity holds before the best 
minds. Unjformity is а good ideal for judges. But uniformity should be 
sought inthe matter of cardinal principles with far-reaching results and 
not in the direction of so called logical. deductions from words without 
images; nor/need the desire for uniformity be so intense as to shut up 
all avenues to such original thought as the publio is entitled tè claim the 
benefit of frm m superior minds like those of the emineht judges who, had 
to defide ы Bombay oase in question, 

| 








RECENT ENGLISH CASES. 


got—Damagas — Negligence of Archiiect* it. preparing Plani— 
Hinton d—Nominal Damages. The* plaintiffs employed the gefen- 
dant to prepare plans for a building to be ‘erected on в site belonging toe 
‚ them. The sfendant neglected to measure the site, and, acting om informa- 
tion whioh | was unauthorized by the plaintjffs, prepared plans on the 
assumption that che site was smaller than it was in fact. „The plaintiffs, 
having paid the defendant forethe plans, were unable to “raise funds” to 

• build on iy site, and ultimately parted with it, and then аканы) чө 
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error in the plans. In an action to recover the money paid for the plan 

„ 9n the ground of a total failure of consideration, or, in the alternative, for 
damages for negligence :—Hold, that there had not been a total failure of 
consideration, but that as the defendant had been negligent the plaintiffs 
were entitled to damages, although, as they had sustained no loss from his 
negligence, those damages would be only nominsl Оогоывоз OomPayy 
v. OLowszs (1903, 1 К. B., 244). 


e — AUGTIONER—fAdwertising property for sals — Action by person claiming 
to bs owner—Slander of titls— Auctionser coast in damages— Liability of 
prinoipal. The defendants instructed the plaintiff, an auctioneer, carrying 
: on business in Paris, to advertise for aule а mare which they represented to 
him wasa thoroughbred mare entered and described in the English 8tud 
Book under the name of Pentecost. The plaintiff accordingly advertised the 
mare for sale asso named and described. A Frenchman, the owner ofa 
thoroughbred mare also called Pentecost, brought an action in France 
against the plaintif, alleging that he had suffered damage throagh the 
defendants’ mare being Aflvertised for sale under that name, and recovered 
damages. Inan action by.the plaintiff against the defendants for an 

' indemnity, it was found ав а fact that the representation made by the 
defendants as to the identity of their mare was true:— Held, that the 

„ defendants were not liable, the damages recovered from the plaintiff not 
being due to any wrongful acton their part. HALBRONNW v. INTERKATIONAL 
Новвв AaHNOY AND Кхонлмав, Ілмітер (1908, I К. B., 270). 





2 REVIEWS. 


The Bacon-Shakespears Ooniroversy: a judicial summing wp. „Ву the 
Right Hon. Sir James PLATER WILDE, Baron PENZANOE. LONDON: 
Батарвдп, Low, Marston-and Company, Limited, 8. Dunstan’s House, 
Fetter Lene, Fleet Street, Е, 0.1902. Demi 8 vo, Pages xiii and 200. 

E Tus suggestion that the Shakespeare plays were in faot written by 

Francis Bacon, was dirst made іп А шегіов : and it was Mr. W. Н, Smith, 

· who introduced it into Qngland. Since then, the question is discussed 
= greatly in England and Amorids and both the sides of the question are oom- 
bated by writers of acknowledgéd merit. About the yo&r 1887, Mr. Ignatius 

Donnelly re-kindled the controyersy, by the publication of his two volumes 

+ entitled, “ The Great Oryptogram”—a book written with“ а marvellous 
expentiture of patient and most ingengous labour." In England, the 
*patest addition to this literdture is Mrs. Gallup's exposition of the bilitera] 
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cipher, sup posed tó exist in the folio of 1623. Mrs, Gallup's theory has met 


with'& qualified endorsement from Mr, Mallock, in the “ Fortnightly t 


Review, ” and has elicited these humorous lines > 
" — Ab mel whata tragic imbroglio 
н Produced by a famous first folio 
Americans swear, 
Thata cipher lies thers 
То knock England's Bard rowley-powleyO. е 


А i 


. | Uprises a Buddhist named Sinnett. 
; To hail the swan’s death warrant in it А 
E ånd an ex Oxford wit  , 
b i s Named Mallock, ls hit; . 
` | And perverts arrive every minute, 
" : 1 Yst Mr. Biographer Lee, 
Ts оёг}зїп as certain сап be; 
Boc No mystery lurks, 
x j In Shakespearian works : • 
“ Aeipher? AJl moonshine!” says hg e 
And we d e 


А Е We're quite in accordance with Lee. : 
: But, the books upon the subject, most able as they are, are too long 
and elaborate to attract а very large olass of readers. То Lord Penzance, 


whom we remember аз а Baron of the Exchequer, belongs the credit of . 


puttiag together striking facts and materials in a much shorter form— 
very much after the fashion of a judicial summing up—so as to exhibit 
іп а more attractive light the arguments upon which the Baconians thiak 
thenf&elves justified in questioning so fixed and venerable a belief as to 
the avthorship of Shakespearean plays. The question wheffer Baoon 
was the author of tho plays is treated as subordinate and subsidiary aad 
Lord Pénzance,does not express any opinion therepn: he confines his 
attention to the single question whether or not Shakespeare was the author 
of the plays published by Heminge and Condell in the first folio of 1628. 
The subject of any dther writings by Shakespeare or by others in his name, 
is thus left as matter for further consideration ; since the enqujry whether 
Bacon was the author of all or any of tha works hitherto attributed to 
Shakegpeare is altogether unprofitable untif the jtry of the ingelligent and 
educated world are gatisfigd that Shakespeare was not. The noble Lord 
has taken в calm and judicial view of a question surrounded by many 
difficulties nd accentuated by lupse of time and by deficiency of acourate 
and complete information: and one feels struck at the serried atray of facts? 
the clearness of the deductions and the simple yet attractive method ig, 
which the views are formulated, e 
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An epitome of useful information relating to Trads-Marks, Lettere "Patent, 
» Designs, Oopyright and the uss of the Royal Arms. Published by T. B. 

' Browxs, Limited, 168 Queen Victoria Street, London, 8.0, 1908 Demi 

8vo. Pages viii and 70. Price 28, 6d. 

Tuts little book contains в good deal of information which a person 
who has to register trade-marks, designs or copyright or who has to secure 
letters patent for gn invention, ought to know. It thus bears upon the 
fractical phase of ап important branch of lew. Messrs T, B. Browne 
Limjted, the trade-mark, design and copyright agents and letters patent 
experts, have done well in presenting their experience in neat form. 





A Lawyers Idle Hours, By 0. Axaustus HAVILAND, Published by the 
Author, 982 Fulton Street, Brooklyn, New York (0. в. A.). Second 
Edition. 1902. Orown 8 vo. Pages 177. Price $1. 

Witz Blackstone and Coke. bade adieu to the writing, of poetry 
at the time of taking to lay, Mr. Anguatus Haviland, -a prominent figure of 
the Brooklyn Bar, devoted'his leisure hours to the pleasant task of writing 
verses. These verses are based on topios that attracted his attention during 
half-s-century of busy life. They were when composed printed under the 
non-de-plume of **Frank Myrtle," and are here collected in a handy volume, 
Mr. Haviland is now enjoying the quiet evening of a well-spent life, and 
it will be а satisfaction to him to learn that tha verses with which he 
occupied, what he terms hie“ idle hours,” wil! serve to delight the ‘ idle 
hours " of many lawyers to whose lot are asoribed plenty of such hours, at 
any rate in the commencement of their career. 


——— 


Ths. Provincial Small Oauss Court Aot (IX of 1887). Ву блуд” PRASAD, 
B. A., Vakil High Oourt. BRNARES: тоз Printing Works. ° 1903, 
Demi 8w. Pages xii and 91. Pfice Re. 

Tus Provincial Small Cause Court Act ^u во far 88 we are aware, 
for the first time received а satisfactory annotation, The commentary is 


^ brought .upto, date and is subdivided under appropriate headings. The 


Statement of Objects and Reasons and the Report of the Select Committee are 
. reproduoed in. the appendix.. We have found this neatly printed Jittle 
* book prepared With care and industry and we are suredt will be welcomed 


by the profession. . 
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RELIEF AGAINST PENALTIES. 


Lone 


О an observing eye, Society like Earth resolves itself into several: 


strata; the one above ів more powerful and is able to keep down the 
lower one арі! е topmost is the most influentigledf all, and the few at tho 
top practically govern the Society. It is not possible to stateswhat it was in 
the formation’ of the caste or of the society that gave the advantage to the 
и layer. Bu: there is the fact that the uppermost layer is what it 


' The thinker must go to the top, says the poet. This is but partially’ 


ЗА Well réader, i if you are inclined as I am, please go with me and dig 
up the lower strata, and you will find gems and diamonds far superior to any 
that you have seen. Nay some of the diamonds may surpass in brilliancy and 
віхе that which now finds a place in the Orown of England, І mean the 


Kohinur, I am not a socialist, but I should certainly say that it will be tothe ' 


advantage of society if these gems and diamonds are unegrthed and are given 
their proper place in Society. 
“ Laws grind the poor, and rich men rule the daw.” There is great 


truth in.this observetion of the poet, and it must be the aim ôf the Oourts” 


of justice.to lay proportioned loads on each of the parties when they come 
into Court. The needy man has to subject himself to all restrictions to’ raise , 
the money he.wants, and Shylock dictates the terms af the bond and sues to 
enforce it to the letter. Shall the Court gaforge the penalty of the Бош. 
No Portia advocates the cause of tho needy ап, and the Duke who is all. 
Equity gives relief, * But there is the other*side, The lender incurg addition- | 
“al risk, if he lends to the poor man who hag not got sufficient ‘property and | 
shall not tHe lender charge higher interest, or take additional security for 
the money he advances. Some dgbts are likely to prove bad ones, ahd shall - 
not the lender, on tne principle on which postal insurance is affected, сам ` 


“additional interest, of impose аш restrictions, "The question therefore . 
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sri, P: it is not an easy one to answer, how far the одново ipee 
in such case, should be enforced, 

è  Wherethebargain was unfair to one of the parties, Courts of Equity: 
gave relief by adopting” certain peculiar rules of construction, Courts of 
Equity, jn some cases put а restricted construction on genera] wordsin view to 
give effect to tho real intention of the parties, Whore thoro Were stipulations.aa 
to time, Equity looked at the whole scope of the transaction to see whether 
time was of the essegoe of the contract. -АШо where penal provisions "were 
ifvorted in instruments to secure the payment of money or performance pf 
contracts, those-provisions were not strictly enforced by Oourta of Equity. The 
present article will deal only with the last class of cases. 

One of the claases.of cases in which Equity gave relief against penalties 
was mortgagó ‘transdetions, ~“ A`Cour of Equity ” says Pollock “ treats „the 
contract as being in substance a security for the repayment of money ad- 
vanced, and that portion of it which gives the estate tothe mortgagee as mere 
form, “gnd according jn direct violation of the [form of the] contragt, it com 
pels the mortgagee to reconyey on "being repaid his prinicipal, interest and 
opsts. » The general rule js “once & mortgage and always a mortgage, Е are 
it cannot be superseded, by any express agreement of the parties, 

Another class of cases is where a sum is made payable on the breach of 


any condition òf the - contiact.- Courts of Equity tried to find out iù- 


Which cases ‘the sum fixed was a penalty, and in which cases liquidated da- 
mages, In English law the intention of the parties is looked into to find’ out 


whethor the sum fixed is penalty or liquidated damages. The Indian бош: 


tract ` Act, however, cuts the Gordian knot by abolishing ‘the distinction 


altogether. "Very wide discretion is given to the Courts by в. 74 ofthe Act. 


according toswhich “the party complaining of the breach is entitled, whether 
or noi actual damage or loss ів proved to have been caused thereby, to 
receive from the party who has broken the contract reasonable" d cd 
not exoeeding ihe amount so named.” ° 

‘The first explanation to the section (74 of the Indian Contract Act) pro- 
vides, that а stipulation for increased rate of interest from thé date of default 
“may еа stipulation by way of penalty. This provision was perhaps 
inserted in view of the fact that there were decisions to tho effect, that if “the | 
higher rate of interest were +6 be pMarged only from the date of default, gach” 
Ъ provision was Rot in the nature qf а penalty. (2M, H. R, 0: 205; I. L В. 12 
Mad. 161, M p. 166; I, L. В. 14 Bom. 200; I. L.R. 17 Bom. 106; 1° L.'R. 9 бай,” 
esd; L- d В; 21 Calo. 421). Ож theother hand, there were also décisipns, to the" 
effest*thag i even r4 the jnoreaséd rate of interest werét bé payable frótü the dato ` 
of thé agréenient, the stipulatiqn was not by Way of penalty (І.І. R11 Mail’ 
. JEL L R17 Mad. 62; TL R13 Dal, 200; and I, L R. 15 АП; ae 
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buio Dir Day Codi decision іп Т.В. 101. А. 160; LL. R. 1Q 

Cal 305; Hat Balbishen Рав ү. Raja Deon Bahadoor Singh. But that case 

' turned ypon tlle construction ofa decree, and the provisions of the Indian, $ 
Contract Act Wero not therefore applicable. It would appear from the deci- 
sion in в recert Madras case (I. L. В. 25 Mad. 343) that the Contract Act of ' 
1899 which introduced the new explanation applies only to suits inatituted 
after the ћепсешепё of the said Act. The new Act of 1899 came into 
forge on 1st: lay 1899, and even if the contracts had been entered into prior 
to, that date, if suits were instituted subsequently, the new provision would be 
applicable. . The first explanation does not say&hat every stipulation for high- 

er rato of intetest from the date of default is a penal one; but states only that 

it mgy be so i some cases. The Indian Contract Act, in deviating from the 
English Law, wisely given ample discretion to the Courts and, each case 
must be decided on, its merits. There are numerous circumstances which 
haye to be lod ed into before deciding if a stipulation is penal in its nature 
or Rot. , The т more fact that the terms are ,exorbitpe is by itself not sufficient 
to make them penab but if it also appears that one of the parties was ata 
disadvantage; or did not fully understand what the terms were, the terms 
would become penel. This takes us very near the portion.of the Law of 
Oontracts which deals, with ‘Duress and Undue Influence. 

' dari a ; “reported in I. L. R. 25 Mad. 343 ( Sankara Narajana v. 
Sankara ) the principal money due on the bond sued on was 
payable in yearly instalments, and in default in the payment of any one 
instalment, he whole of the balance became due at once with interest at 180 
р. & р. a. fr the date of default, No interest was due up to the date of 
default. ; case did not come under the ngw Act, and,probably as the law 
then stood the present decision is correct. But I see по reason what, differenoe 
it make if the rate of interest i is incréased from xero 4o 180 instead of from 6 
or 12 or 18 to 180, I submit that the alteration in the sectioh is material, 
and that in ¢very case what the Court has now to decide first is whether. the 
stipulation is pen&l. In the former Act this discretion was not vested in the « 
Courts. "Thé former section confined itself to cases, whence э sum was fixed = 
which was yable on the breach of a contzagt. Now whatever be the form 
the stipulation takes the Courts have to decide whether it is in „the, nature « . 
£ a репа! от поў; Т then, it isto be considered. that „their Lordships who, 
decided the bass wider consideration exercised the discretion vested, in them, 
d s. 74 dit the present Act, it may well bé: dofbted if the discretion epas, 

ае: ийа Th The circumstances i in Which the contract wast entered 
ito do The pppesr from the report of the case, 
"X j^ class‘ of cases which calls for кок. notice, Tmoun, шд? 
Missus ge в certain sum ps security for the due exegution of a contmct — , 
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and there it also a stipulation in the contract that in case of defaults i in any 
€ all the terms of the contract the sum deposited shall be forfeited. What 
is to’ become of the deposit in cage of breacht I have been able to lay my hand 
only on one reported Indian case, $. 6., Srinivasa v. Ratnasabapati (1. L. К. 
16 Mad. 474). The contract in that case was with the municipal council of 
Nogapatam for the lighting of the town and ‘the plaintiff was the holder of в 
decree against the contractor who had also attached the deposit (Rs. 500), 
prior to the resolutifn of the Municipal Council declaring the deposit to be 
forfeited. The provision of the contract in this case was that that contractor 
should forfeit the deposit on any default made by him in carrying out his 
contract. The material portion of the judgment of their Lordships Mr. 
Justice Muttusami Iyer and Mr. Justice Parker is as follows:— 
«Троп the second point we are of opinion that the penalty prosortbed 
by the Muchilika of 22 March 1887 is one which cannot be enforced, since 
the contract renders the penalty altogether irrespective of the importance of, 
the breach ( seo Soper v. Arnold ; and Lakshman Das v. Ohater,*37 Ob. D: 
96, 14 App. Cas. 429, I. L. "B. 10 All. 29). The contract'does not fall within 
the exception td в. 74 of the Indian Contract Act, since tho bond was not given 
under the provision of any law for the performance of any public duty or, 
act in which the public are interested. No doubt the public are in a sense, 
ipterested i in the proper lighting of the Municipal town, but the contract is 
nót'one for which any special provision is mado in the Municipal Act, and, 
dannot be placed in a different category to & contract made with any private. 
individual. " 
` The correctness of this decision is questioned by Mr. Shephard in his, 
commentaries on the Indian Contract Act. From s consideration of thè“ 
English cases ( Histon v. Sparkes, L. R. 3 C. P. 165, Soper v. Arnold, 37 Oh, 
D., 96; and Wallis v. Smith, 21 Oh. D 243, 260 ) Mr. Shephard deduces, the - 
principle, namgly, that When a deposit isto be forfeited for the breach of & 
number of stipulations, some of which may be trifling, some of which may be; 
for the payment of money on a givon day, the rule regarding ‘penalties | does 
“not apply and that the bargain of the parties is to be carried out. 

There is yet ahofher question, namely, granting that the deposit is for» 
feited én а guit for damages far tHe breach of contract, is not the deposit to be 
“taken into considbration in caculating the damages payable by the defendunt 
to plaintiff’ The question has, think, to be an8weref in the affirmative. 
This is what the case, Soper у. Awnold referred to in the Madras decision -° 
abájd ‘cited водаПу decides. There is no magic in the word forfeiture’; | 
Forfeit (vt) means to lose or lose the righteto by some defaults, offence or: 

e; and forfeit,(n.) means "what's or may bo taken 4n requittal of & піве 
“ү copimnjtted, Tw what I find from Webster's dictionary. , The idea ^ 
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of comjensntid thus appears to be present in the word ‘forfeiture’ and in 
б nothing in the word to infer that what is lost by the loser i 
acquired by gainer absolutely. It appears.to me that it follows, as 
night follówa d hy, that the deposit should be deducted out of the | sum duo ag 
damages, and the decree should only be for the balance, 

Note—Sincé writing this article the following decisions have appeared 
295 AIL, 26; 30 Oal. 65, 27 Bom. 21, and a decision of the Hon'blo Sir Ve 
Bhashyam Aiyengar reported in the current series of the Madras Lew. Jour. 
nal. The Oalcntta canons decidedly support the view advanced in ы 


article. . | 
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RECENT ENGLISH CASES. 








í Carien- lighsrman--Oontradi—Ksempiioy, “ loss of goods whioh can 
be covered by insuranos ”— Negligence of carrier's" servanis—Liability of oar- 
rier. Goods were loaded on а barge under a contract for carriagb by which the- 
barge owner as exempt from hability “for any loss of or damage to goods- 
which can be с red by insurance.” The barge was sunk owing to tho. 
negligence of the servants of the barge owner, and the goods were lost:— 
Held, that the barge owner was not exempt from liability for loss or damage 
caused by the hegligence of his servants. Prick & Oo. 9. уох Тааите-. 

RANGE Company: (1903, 1. К. B., 750). 
ORDINAL Law— High treason— Praotios — Motion. to quash india 
neni. ‘in time of. war—Natwralisation Ас, 1820.(33 & 34 
Viet. 0. 14), s. 6. On a trial for high +теавой the Court Will not entertain ‘a 
motion to quash the indictment as defective, but will, leave the prisoner to 
hjs remedy. by motion in arrest of “judgment or by writ of, error. The- 
Naturalization] lAct, 1870, provides by s. 6 that “ Any British. subject who. 
has at any time ес may at апу time after the passing of this Act, when. 
in any foreign State and not under any disability, voluntarily become > 
naturalized in kuch State, shall, from and after the tifne' of “his so having 
become naturalized. such foreign State, Bo deemod to have osused to be а 
оаа ' : —Held, that tho section does • 
enot empower а British subject to become naturalized in an enemy*State in 
Sjd thas the aot o becoming ħatusalised under such ciroum- 






time of wa»; 
stances is itself an act of treason, and ineffectual to afford protection | алд 


an indictment for treason in subi@quently joinipg the military forces of the 


“enomy) : Tus Kino з, Lyxou, (1903, 1. EP MA). SN 
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auction of landed property 0 on, November 18, 1961, the з: bid for, gne 





it as. his « psp. ” The printed particulars, conditions; and annexed: for 
of ‘contract had been prepared for а sale on “October 17, 1901,” which vss 
postponed: till November 18, but by inadvertence the original date; though 
altered in the | particulars, remgined in the conditions and form of contract :—: 
Held, that there was no centract within the Statute of Frauds, nor, semble, 
any consensus ad idem, to support an action by the vendor for тро 
performance. | VAN Рвллан 0. EVERIDGR (1903, 1 ОЪ, 434). 


- Prioriy-  Equitable Mortgage — otio — Fraud of 
vendor's solicitor— Legal Estate—Posssesion of title-deeds — Forged 
Liability as bétweah two inocent - persons. A purchaser who has, before 
шиа af his purchase, received notice of an outstanding equitable 

térést iust, in order to get a good title from his vendor, take care so's6e 
that. that interest is got in or destroyed. ` If he chooses to complete in relidnes' 
upon the assurance of the vendor, or of the vendor’s solicitor, that the interèst 
kas been got in or destroyed, he does so at his own risk if it turns out that 
the: interest i is still: outstanding, ahd the conveyance to’ him of' the legal 
estate, acootipanied by the delivery (unknown to the owner of the ‘equitable. 
interest) af the title-deeds, affords him no protection against the oer equit- 
able iüterest, .JARED €. CLEMENTS (1903, 1 Oh., 428). - 

2 Wn Subetisusional RC Death, “ before becoming entitled” to- à 
Sharo КАНША in © possession or in“ interest” —Oorsiriction ‘of will: 
In'a substitutional gift in a will “ in the event of’ either of my grandchildren” 
dying before becoming entitled to any share of my estate. ” i— Held, upon ' 
the construction of the will without referonce to any Authorities, that 
* becoming entitled”: meant becoming entitled in possession, mot becomixig ' 


Tori im _ingerest, |, In've MAUNDER. MAUNDEE v. MauNpxR (1903, ` 
1 Lary 1), 
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' Infant! s liability for Torts. 

ТЕ general doctrine that an infant.is liable for his torte has long been 
во well éstablished that only the exceptions to it are of interest. But 
the exact limite of the doctrine and of the exceptions are not always clearly 
understood. “In Lowery v. Cate (Tenn.) 57 L-R. A. 673, the Court refused 
to hold an arn liable for negligence i in the performance of в contract, foe 
ar grain, ав & consequence of which there was a fire causing much 
e gravamen of. the action was deemed, to be, not a tort independent 

dt the contract, ‘but an injury do be made out only by proving the contract 
and showing’ negligends i in its “performance. The. annotation to the case 
careftlly reviews the Engish and American decisions | on the ) subject. , “While 
there i is no ; conflict ni na to ‘an infant's liability for tọrts not “connected. with 
contract, ‘there is cahflict as to liability f for torts which he commits to {induce 
another petadn to enter into а cotitract with him, . Mistepresentations as to 
his age or other mazters, by which he obtains. a cðntract, are held in England 
insufficient to, make an infant liable, for ‘the reason that this would be really 
an 'enfokcement of the contract, and that the deception i 18 part of the contract: 
In this SSuntry, onthe other hand, the overwelming weight of authority 
ів to the tontráry, though Massachusetts and Maryland bave adopted 
the English! idoctrine. The question has been settled in four states 
(Iowa; Kangas, Uth, and Washington) by statutes prohibiting ‘the dis 
affirinanoe ' of an infant's contract where, on account of misroprosenta- 
tidfis as td his majority, or from his having engaged in business a8 an adult, 
thé other. party had good reason to believe him capable of contracting. ‘An 
infant's rüisreprosentations as to the property which he “sells are regarded 
as part of the contract, for which he cannot be held liable. For injpries 
which an infant does to property in*his hands as Баев, he i is held not to be 
responsible,, if: the damages ‘are occasioned - simply? by his ignorance or 
negligence, [ but, i? ће damages the property by any deliberate Or intentiónal 
wrong, ho'is held.in most states to be liable, notwithstanding апу stipula-^ 
tion in the contract to the contrary. For refusal to deliver goods which, he, 
has in his possession as bailee all the cous sustain his liability. ‘Ine баве 
of contracts other than Railments the same distinction between negligence " 
„and wilfyl ör deliberate wrongs is maintained, and for torte more’ remotely 
cofinected with cónffectd ‘the’ infant ia gonerally ‘held liable,” An infant 
trustee is ш ‘generally made to account for assets received when under’ ‘ago, 
but, if ће! cocupies an office forfwhich he is ineligible, he can be ‘held liable 
efor his official acts in tort, An бошап for, or specific restitution E 
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property obtained by an infant’s fraud can be compelled in England, but 
*not usually in this country. | 

As to estoppel òf ‘a infant, ‘there are two classes of casos: First, 
Where, in an'àction upon a contract induced by his fraudulent misrepre- 
gentations that he was of age, he sets up his infancy as а defense ; and, 
second, where he has given a deed of property, or executed a release fer 
money due him, ang later seeks to recover the property, or compel a second 
Payment, upon the pretense that he has elected to avoid, his deed, or 
contract of sale, or release, upon reaching his majority. As to the first 
Class he is not estopped, except: in a few jurisdictions, and never in’, an 
action strictly at law, upon the contract. This is upon the ground that 
estoppel would have the effect simply of validating the contract, against the 
policy ofthe law. But as to the second class he is generally estopped in 
this country although some few cases hold that the doctrine of estoppel does 
not ‘apply at all to infants), and always in England Олю and Comment. 

° Olub Law. 
|LUBS, said Lord Lindley in Wise v. Perpetual Trustee Oo., Limited, 
(72:L.J. 0. P., 31), “ are associations of a peculiar nature. They are 
societies the members of which are prepetually changing. They are not part- 
herships. They are not associations for gain ; and the feature which distingui- 
shes them from other societies is that no member, as such, becomes liable to 
pay to the funds of the society, or to any one else, any money beyond the, 
subsoriptions required by the rules ofthe club to be paid so long ashe. 
remains a member. It is upon this fundamental condition, not usually 
expressed, but understood by everyone, that clubs are formed, and this dim” 
tinguishing feature haa often been judicially recognized, " • 

This broad statement of the law by so eminent an authority as Lord 
Lindley will be hailed with delight by clubland, and, we venture to submit, 
with some slight surprise by lawyers. Rightly or wrongly, а very general 

- idea has existed for years past that creditors had some remedy against clubs 
and ‘similar rfebuléus’ associations, Opinions were not agreed as to the 
nature. af this remedy ; but the gBrférally accepted view was that в proprie-. 

* tary club could be sued in the club name, that congtituting it for the purpo- 
see of an action a firm, and judgment obtained against 5t, and the property., 
of tho club seized in satisfaction.» Probably Lord Lindley's statement of the. 
lay Swill. not affect proprietary clubs. Members’ clubs have slways caused 
lawyers | “difficulty ; but again the generallf accepted view waa, we . balieve,. 
t a creditor coyld sue one or а] of the members of the committee respon-.» 
ible for the order given, and thas such members probably ты & right pf 
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indemnity over’ against the’ general body of mombers; ‘On these lines Mr. 
Worldly Solicitor advised а client lately, ‘and the “ Interview ” appeared i in 
our April number. . This advice was evidently given before a full report of ® 
Wise ү. Perpetual Trustes Oo., Limited, was available, or on the assumption 
that the rules expressly. provided: for such indemnity. In. consequence of: 
this decision, however, it will be necessary for lawyers to somewhat reconsi- 
der théir opinions as +o the position of clubs, 

The case of Wiss v. Perpetual Trustes Oo., Limited; ia а Privy. Council 
case, and is.reported in vol. 72 of the Law Journal Reports, Privy Councif 
cases, p. 31. The case came from New South Wales, and raised, as. ord 
Lindley truly: said, “ the extremely important question whether the members 
of an . ordinary: club are personally liable to indemnify the: trustees of the 
club ggainst liabilities incurred by them as such trustees," 

The facts'of the case were somewhat involved ; but the йш; stated’ 
shortly, was. that certain gentlemen took a léase of certain premises at a 
rental. of 555. .рег annum and subject to’ certain. onerous- convenants, 
These premises wore occupied by the club—thg* Üercle Francais—which 
paid the rent until it was dissolved.. The premises were then det #0 another 
club—the Cosmopolitan Club.Co.—which:also came, to grief, and the liabili- 
ties. of the lease -wére thrown upon the. trustees, who were—except one, а 
Mr. W. H.: Paling—unable ta meet their obligations; with the result that 
Mr. W.. H. Paling, and after his death his estate, had to pay'various sums” 
amounting to à sum of 2,3501. in excess of moneys received for underletting 
the premises. · These moneys Mr. W. Н. Paling’s executors sought to recover, 

. frog the members of thé club, viz. the. Cercle Francais. The rules of the 
Cercle :Francaia prescribed the entrance fees and subscriptiong, but there’ 
жаз no rule imposing any liability on апу. of the. members to pay more. The: 
questign to be decided, said Lord. Lindley, “may be regarded aa not yet 
covered by authority, &nd.a choice mnst be made between either i ignoring the’ 
essentia] fegtureg.cf.& club or holding the. general rule established by 
Hardon v. Belilíos £8 inapplicable.” 


In Hardorn v. Belilios (a) the Privy Council had to ааа the right è 


of trustees to-be indamnified by their osaui gue truslant agaifst -liabilities 
incurred by: the trustees holding trust property; guch a right, said the-Privy 


Couneil, was yel] established in the .simple case. of a trustedand ~an adult * 


cui que trust, but, $n Lofd Lindley's opistion, this rule- was кзы 
Yo trustees and members of а club, А 

Three óther decisions were noticed: by Lord Lindléy. Шш. ant old cdig 
decided 1856, Flomyng Y Hector (ig, the. Court declined to make ke mémbers of 8 
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club liablé to cteditors in an action for debt, and in another old case, decided 
in’ 1852, In re St. James Club (c), the Oourt also declined to make them 
“айе in winding-up proceédings. Another case, decided .in 1881, Minniti 
v. Lord Talbot (d), Lord Lindley brushed aside neither the grounds on which 
the decree was made appearing, nor the grounds on which members were 
made liable. 

The question therefore was not quite covered by any authority, and Lord 
Lindley found no difficulty in laying down the rule that the members -were 
under no legal nor equitable obligation to pay or contribute anything. to- 
wards the indemnity of the trustees, who had only themselves .to blame for. 
their own imprudence i in note seeing to their own safety; a decision in 
favour of the trustees would, in his Lordship’s opinion, be not only hard on 
the members of the, club, but inconsistent with the terms on which they be~ 
came members. 

^, This important decision is likely to be thoughtlessly weloomed by club- 
men, but it may have an effect which may prove highly inconvenient, The 
саве will, of course, have hp effect on proprietary clubs; landlords will, as 
heretofore, grent leases to the proprietors, and tradesmen will give credit to 
the proprietors, Probably members’ clubs will experience no difficulty in 
obtaining goods on credit from tradesmen, but we opine that landlords will, 
as heretofore, not be willing to grant leases to associations of во peculiar a 
*nature as clubs. Hitherto a lease of club premises has nearly always been 
made to trustees on behalf of the olube, and landlords wili still insist on thia. 
practice being followed. Will members, however, be willing #0. come fot- 
ward and take on themselves personal liability jointly and severally for gent. 
of the premises, usually a considerable sum, and the performance of the 
covenants of the lease, usually an onerous obligation, with the knowledge 
that they have no right of action against the members of the cluh! We 
doubt it; they will we think, insist qn some new club regulation giving 

them the right to enforce indemnity against the members of the club. 
^ The points was not expressly touched on, but itmaybe fairly inferred 
that if the Cercle Frangais had had a rule to the effect that. if the trustees 
incurred any. personal liabilities in respect of the lease the members 
should be jointly and sevgraliyeliable to indemnify them, the decision’ 
have [жел different. The Court would not, it is aehd; Wiper 

yith the.sanctity of contract. °. 


‚ This Privy Council dogision, of Wiss v. Perpatual Trustee (b. Limited; 
nd Lord zs xs c tating thereon, demand most careful attention and 
OR “by е fab committees, and particularly by club trustees. The out- 
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come af the decision may. not prove о pleasant for clubmen if it-leads to 
the general introduction of some drastic and swooping rule exprosalye 
Ады liability on meinbers. — Law Notes. 
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| he: Law and Survivorship in Accidente- 

WE es who have mutual rights of succession, such as t and 
5: husband and wife, periah in the same calamity, there is Fos 
Peng ee "law, arising from age or sex, as to momentary survivorship 

b» the lal of England or by the. law in the United States.. By the law 
of Bite the question of survivorship is treated as one of fact depend- 
wholly on évidence, and if the evidenoe not establish the survivor- 
ship of milod, The rfl the law will treat it as a ma incapable of being deter- 
is clearly stated in Campbells Ruling Oases—‘ Where 
peni de pu кз Г the same calamity, в. g., a shipwreck, there is 
no presumption, by reason of age or that the one survived the other, or 
that all died af the same time” (Vol. viii. p. 512). The effect is, that 
where two pe who have made mutual wills perish in the same calamity, 
and there *s no wi do of survivorship for however” brief а period, the 





Probate Divisi will decree that there was an inéóstaoy in both cases, In 
such в case the|Court grants administration ыр the will anmexed in ‘each 
case to-one of the nexz-of-kin.of the ve parties. .(In the Goods of 
Alston (1892) 66 L. T., N. S., 591.) The aa keel Costa held that whore 
no question of ivorship i is proved as between parties having mutual rights 
of на neither of the-parties transmitted a succession to the other, and 
they pronounod decrees as if they both died simultaneously. It. clearly 
фр екг from в dgment of Lord. Wensleydale іп -the leading case of 
in yo (180) m L. Cas. at pp. 213, Д that the contemporaneous 
death of er руин о have made mutual wills produces an intestacy in 
* -eadh case, unless either testator expressly onde for the oontingency. The 
result logically)i is that the rule established by that case presumes-that death 
is ieu dine (dli when persons perish іп. в common catestrophe. But in 
that Lo Gam bell (Lord Chancellor) said: “I.need y say, that 
I there i ndation for the doctrine, erroneously imputed to the 
Mostor of the alls (for it seems he never laid it down) that where it is left 
ewe т of two individuals died first, there is a presumption of law 
vul not say that this is 

impedi ough time, like matter, is said to “be infinite divisible, but ~ 
a presumption simultaneous 2 is not waranted да by 





itations ris phi ces bes S nbedtu m d abo pro ide against „. 
[ois In he Goods of Alston, the ident of the. Probate Court рор 
ent to chuneel fhat “the actual yords of the will have something to 
with it.” idge is to construe, and not to make a will, and—“It is 
ules da oes dition, pags В, region д, cited his words.” (Wi М 
@ РЕ 4th edition, page 8, section 9, cited, by Lord Wensleydale in 


“Ж 2 s 


t 
е 
+ e* EY 


43. * THE BOMBAY LAW-.BRPORTER. „хоо 


Wing v. Angrave, fupra, at p. 215). -Inthe same case Lord. “Wensleydale 
«quoted Fearne.as-saying that it is better that the intentions of twenty 
tostators every Week should fail of effect, than that the rules. should Ба 
. departed from upon which the security of titles, and the geheral enjoyment 
арор 80 prie d depend. (Ibid, р. aie A gift over on a 
pa event is expressly cdnditional, and may fail ‘either -because the 
particular event does not happen, or. because it cannot be ascertained 
^rhether the particular event-has or has not: happened. But it ie equally 
gstablished that a gift over may be made to take effect if, from any сапве the 
rior gift does not take effect, Јопев у. Westcomb, Prec. in Ch., 316;: 1-+Ёд@. 
ag, Àb., 245; Arelyn v. Ward, I Ves, Sen.,.240; Hilberadon v. Lowe, 2 Hare; 
355; Warren v. Ruddall, 4 К gnd J, 603, 610, and other cases were ‘indicate 
‘Lord Ordnworth in Wing v. Angrave.: The ratio decidendé of the House 
if Lords in that case was:that the ‘gifts .over'to the appellant, who -was 
.exdcutor and residuary. legatee under the wills of two commorientes, wore 
made on a particular event; that of survivorship, and it was not in the 
power-0f the appellant to prove survivorship in eithercase.. ^ п. ^ 
- -It seems to follow that an ‘intestacy, arising under similar circum: 
stances фо those in the cage of Wing v. Angrave, might be avoided,*no leas if 
tHe well clearly expressed that the шрны over were to take effect іп:апу 
évent, howeves the prior limitations failed, than if express. provision: was 
made for the contingency of simultaneous death. · The case of Wing v.: Ån- 
grave shows thatthe principle that the intentions of the testator are фо be 
observed, does not extend to what Lord Wens le in that’ case c&lled 
a‘ the-loose sense of the word.”  (Ibid., p. 215.) ө intention of the testat- 
or is cut down and controlled “by the meaning of-his words." The litigation: 
in Wing v. Àngrave aroee.out of Los tHat were described by' Lord. Ohelms- 
ford:as “extra-ordinary and improbable." The appellant, who. was. an 
ultimate legatee under two wills, was deprived of any benefit under either. by 
“a singular and -unforeseen accident.” persons, husband and wife, m&de’ ° 
' their separate ‘wills. Im the husband's will the property жаз. iven ‘to: his 
wife, “and in саве ту wife shal die in my lifetime,” then to "W..W. in ‘trast 
for. the children on their coming of age, апа іл саве all: of them should -dis 
under age then to W: W. for his absoluge use and benefit. In.the wife's will 
ат ae & power given by her cce peer) idus E Е 'exercise 
of which the pr ayas. to’ go to-relatives specifically nam e 
жаз! given othe hustand чы: to interósts to the агы, “and pie ud 
= my husband should die in. my lifetime," then to W. W., absolutely. . The 
husband: and Wife me three children.perished at sea, being all off ‘thé 
deck by one wave,.and all.dj appesring. together.| It. ува ћеја that: there 
- was hó presumption that the husband had survived the wife, or the -wifg the 
nian ` It was glso held {Lordy CampbeH, Lorg Chapcellor, dissenting) 
. that.on the true construction of the wills, itswas necessary for №. W; toshow | 
- = Affirmatively that one or.the other had survived, ‘and that in the absénoe of 
_ wich proof, the-wife’s property went'to thé relatives specifitally -named inl 
· the По her father,'as if there had beengno will by. the “husband, nor-any' 
&ypoibtment-by the wife: сб ^^ 03 руа ee 
id po rior to the leading" gase, litigation had -arisen'out of the ^samó ОШ om 
M (E: deryood-y.: Wing: (1855) - Ж DesGez, M. and G, 633).- - This- wasia müt Бу 
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tive of the. nextofkin of-the- husband T" ds ie 
ing his residuary personal ‘estate. It ld by the 
of the Rolls, and his decree was afterwards affirmed by the House of Loris 
that the a residuary personal estate уелі іо the. husband's néxt-of- 
kin as under {ал а The ‘ratio decidend& of Lord:Oranworth in 
Underwood v. was that the executor of the, husband's will, had, failed { to 
prove that died in the lifetime of the. testator. The decision in 
nderwood' v. E did not help the defendant in that/suit when appellant 
in the later- t of Wi Wing v. Angrave because the decision in ‘the ‘former case 
шер ей upon ‘the ground that there was’ proof that the husband dió 
not survive. Кы but that there was, Wing т. dnm, мы ыг е, 
was tho survii . Lord Wensleydale, i in W , summed uf 
position in thé following incisive manner: 2ай, dec di would be ad fha. 
under Mrs. Underwood's will only in the event ett the husband, but under. 
neither if they died at the life time of the wife; and under Mr. Underwood's ` 
will only if the wife died in the lifetime of. the husband, but under neither if” 
they died: at na instant.".( supra, p 214.) The decision.is ув . 
brought in irmony with that in Phene's быа (1870, І. R. 5. Ch. 139, - 
whore it was! held + t the representative ofa legatee nust prove that the 
latter survived the testator. The presumption of iiw that a person who has 
absented himself from home without being heard of for seven „ years is dead 
es oa to the fact of death and not to tho time. The person who ` 
nba la person. who was nearer of kin than the petitioner to the. 
deceased m rove that such person survived the testator. While the . 
Oourts of t United States have adopted in ita integrity the rulé laid down. ` 
in Wing v. ave, the French Oivil Code (Article 720-2-2 29) Dayi ‘down?’ 
certain presumptions of survivorship—to hate effect only in. absence of 
ovidenco-—wi sons .having- mutual -rights of. succession perish.in'a ` 
common ca The presumption of survivorship, by the фо T: 
is Based on sop,‘ age and sex, The presumption is in favour of. 
up to 15, and against it after 60. Those under 15 survive those over, 60. Ama 
survives a female when there is only a disparity of one увах between 









.. Jn.re-Greene's Settlement (1865), L. R., 1 Eq., 283-; 35 L. J., b 
afford an- се of whole family perishing i in; comthon cata vd 
at, considerable intervals. , This луз s petition by the next-af-kin of: 


Greene for payment“ out of court of moneys paid intó court by the trusiees , 
of her marrjage sestlement. The decision establishes that persons claiming 
property аа о to a deceased intestate, and sh their kindred, are ., 
entitled. i inthe absence of evidence that в person aoe dud ang nearer of kin 
to. the in survived him. The facts of the case constitute one of the 
tragedies ofthe Indian Mutiny... Mr. Greéné was. murdored'at Betspow. by 
sepors on the 3rd une, 1857. His wife омар with their fhild, but afters * 
became separ&ted ffbm it, and was murdered-at Lucknow 16¢h Novem- 
pas 1857. | There was some evidence that the ‘child was taken from its nurse, 
ie othe on the 7th June. А+ the date шн гено, more than sgven: 
18ince. the child was last heard of, ao 
ded. It ve held that a resporflent. ied thken out letters of - Pici 


m irafion,to the infant had failed to, discharge the onus, probands of Sis е 


ағ the child had’ survived е motlier,— Lato ада оше, 
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Smith's Leading Ons. Eleventh Edition by Tuontas Yus Omrry, 
_ Master of the Supreme Court, Barrister-at-Law, JONN HERBERT 
. 7. Wous, ‘LL. B, and Herset Ошту, M. A, Barristers-t-Law. 

. LowpoN: Sweet and Maxwell, Ltd., 3 Chancery Dind W. С. 1903. 

‚ :Roy. 8 vo. Pages: i. 130,863, and 90 ; ii., 92,865 and 61. · Price 34 10e. 

°° We have before us the eleventh edition of Smith's Leading Cases in tyo’ 
bulky volumes. Its name has become almosta by-word with every ono 
connected with law. Its plan, arrangement and scopo sre matters of 
common knowledge. Thfs monumental work of John ' William Smith- 
deservedly took. its place as а standard work nearly halfa century ago, sand 
its successive editions prepared by editors of acknowledged learning, have 
served to strengthen and solidify its reputation. In the present edition, the 
learned editors have made the notes concise and accurate; and at the same 
time preserved all the disginctive features ofthe book. The cages which 
deal with cognate subjects’ are grouped together. The notes to Keok v. 
Sandford and Moss v. Gallimore are combined ; and the subject of “ deceit ^ : 
is dealt with entirely in the note to Pasley v. Freeman in Vol. П. Tho 
cases on Statute of Frauds, Birkmyr v. Darnell, Peter v. Compton and, 
Wain. v. Warljers are placed together in Vol І. The cases on evidence, 
Price v. Torrington and Hingham v. Ridgway are placed next to each other 
in Vol. П. And Collins v. Blantern-and Merryweather у. салп are together 
in Vol. I. A portion of the former notes to Ashby v. Whites -has boen expanded, 
and appears in the notes to Pletoher v. Rylands which was first added in the. 
tenth edition asa leading case. All the recent cases are woven into the 
notes with remarkable discrimination: this feature lends an additional 
attractiveness to these volumes. We believe that every lawyer in ‘India: 
has in his libary a copy of this book: our recommendation to them is to 
exchange them with tho present odition. 


Rawlinson’s Municipal Corporation Asis. Ninth Edition, by Joun F. P. 
Rawtrxsok, K^05 LL. M. and J. A. Jouxsrox, B. A., Barrister-at-Law. 

_ Loxpox: Sweet aad Maxwell, Lt, 3. Ohancery „Lane, W. C. 1908. 
*- Roy. 8vò. Pages lxvi, 602 вй 106. Price 42 & 





-Tuis Book is divided into two parts, the first of which is confined to the , $ 
— three statutes which bear «he title of Municipal Corporations«Aote, vis.; : 
45 &'46 Vic. c. 50, 46 & 47 Vic. с. 18, and 56 Vio. c. 9. Every section of the. 
Municipal . Corporations Act, 1882, is fully Énnotated. The annotations are’ 
: pypared пш the provisions of the dian: statutes and from ш decided #= 
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cases. “Thoy’ afe .conéiso, to the point sid ex amatis: 7 "The second part 
contains enactinonta relating-to the power and ‘duties of Municipal Oorpog 
rations under those Acts, as.distinguished from their functions as urban 
authorities under the Acts relating to Public Health. They are. 48 in 
number and cover. a variety of points which the prevision and the accumulat- 
ed wisdom of ithe legislator have provided for. The Education Act, 1902, 
passed in the last Seasion also finds a place. These Acts are adequately 
annotated, ' Tho most noticeable feature of the book № its copious index 
which i occupies over 100 pages and which greatly enhances its value ав з book 
of reference, |The Municipal institution is a creature of English Law: and 
the Municipal legislation in this country Ња therefore to draw largely 
from "English statutes and English case-law.’ In the proceedings of the 
Municipalities, and in cases arising under the Indian Municipal Acta, one 
has not’ infrequently to look into English Acts. and cases for precedence 
and guidance, To every one connected with the Municipalities and 
with the»Municipel litigation ‘this volume will, be greatly serviceable as 
containing the English law upon the subject i ina handy Чар 


А Digest of Р Council Buling (sith woke of cams in I. L. Report 
SO bearing on them) to the end оў 1902, By T. V. Sansrva How, First 
“Grade Pleader, Trichinopoly, TricHiNopoLy : St, Joseph's College Press, 
: Second Edition. 1903.- Roy. 8vo. Pages lxxxviii‘and 1310. Price Ве. 17. 
; To dogetibe this portly volume as a digest of Privy Council rulings will- 
поў. Ба an adéquate desoription. It is a complete digest of cases decided by- 
the Privy. Н; and it is a great deal more than that. To each Privy 
Council саво ja appended a string of cases decided Ъу е Indian High Courte,, 
in which the'case i is referred to, followed, distinguished, discussed, observed 
on, explain or applied, These latter are arranged in four groups терге! 
senting the different High Courts: jn each of the «groups, the cases’ аге 
arranged in their’ chronological order, with their dates printed prominently 
in the margin, Here, the learned cempiler has wisely contented himself by 
stating briefly, i in his own words, the point decided in the: case, and: bye 
making apparent the bearing each case has upon the Privy: Council case. 
This arrangyment has suoceeded in fulfillang thg object of the learned, com 
pile, vis., of tracing at a glace the history of each decision’ of the Privy 
Council арі the present date. The book “further contains table of cases, 
and an exhaustivo index, which is'helpful jn finding out the High Court |... 
cases referred to in the book. The learned compiler has devoted 
part of his ex ergy and intelligenge to the preparation of this .volume'and they 
“have fructifled in producing a volume that will, we expect, find a place q& 
- отету lawyers library. 
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Confession and Evidence of Acdomplice, Ву PRasanna~ Narayan бпАтт-. 
: HORI; B. L., Government ‘Pleader, Pabna. · Cazourra: Weekly ‘Notes, 
Printing Works, 3, Hastings. Street.: 1903. Orown 8vo.' Fees 18 ae 
` 187. Price Ев. 2. 

-.. WE welcome with pleasure the appearance of this. little eee It 


za with two subjects: (1) Confession, and (2) Evidence of Accomplica. 


Confessions are divided into those made before a police officer and those made: 
before persons other*than police officers, and the latter are sub-livided into. 
Judicial confessions and extra-judicial confessions; The second subject 4s’ 
discufsed ‘under the headings of evidence of co-accused, evidence of acoam- 
plice, selection of approver and*trigl of approver.. The.legrned author has. 
quoted very largely from the judgments, which has served to make his ex- 
position of the subjects full and reliable. The law of confession and of evid- 
ence of accomplices play avery. large part in the criminal law: this. book 
will, therefore, be of great use to judges, lawyers and police officers: - 


Summary of ths Code of OMminal Procedure, , Ву ВАМАНТАТ, Р. SHAH, 
Pleader, Nadiad. AHMEDABAD : Rajnagar Type Foundry Fane 
Press.) 1903. Demi 8 vo. Pages 415. Price Ёа 3-4-0. 

- ‘Iv is difficult to imagine the purpose this book is intended to :serve. It 
does not give the-entire text of the Oriminal Procedure Code; some sections 
ate omitted altogether; some are very scantily summarized;-and some 
are, reproduced verbatim. The notes аге {аг from satisfactory: they are 
neither full nor upto date : and are lacking throughout in co-ordination. We. 
regret we cannot- recommend this. book to. students; much less др 
инсон, е і 


Shakespeare's Othello and the Orash of Ohdracior, By Wrata MILLER, 
0. I. E, D. D., LL. D., Principal of the Madras Christian. College” and: 
Vice-Ohartellor of tho University of- Madras. Mapras:. Messrs. G. As 
Natesan: and Со, Esplanade Row. 1903. Orown 8vo. Pages 108. 
Price as. 8. 

. Rev, Dr. MrLLgR bas, in the PT DE thrown а new side light: on: 
densus literature. Itis & gtudy of the moral, the? play is intended 
„to portray. Wesmake no doubt that this brochure will ferm 4 ш 
aforrondigg of, the celebrated play, Te a Othello, - 
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* : Mz. E. T CANDY. 


. EDWARD TOWNSHEND CANDY was born at Mahableshwar on the 15th 

April 1845 ; and is the second son of the late Major Thomas 
Candy, О. g. L, who was for во long the Principal «ff the old Poona College, 
at the Visram Bagh, Poona, and whose pupils were to be found among the 
educated Indians of the last generation in various lines of Ше, official and 
non-official. " 

Mr. E. T. Candy was educated at Cheltenham College, and won в place 
in the competitive Examination for the I. О. S. in 1864, when he was 19 yeare 
old. In those days the successful candidates stayed one year only in 
England, and Mr. Candy arrived in Bombay on the 9th November 1865, 
Mr. (now Sir Evan) James, and Mesers. Carey, К. E. Candy, Spence, T. D. 
Matkonzio and McLeod Campbell being among his contemporaries. 

The two Messrs. Candy lived with Major Candy at Sion Port, where 
undistracted by society they were sble to obtain the full benefit of their 
Мапв and Pandit, who resided with them at Sion, apd also the assistanco 
of Major Oandy, who was well- known as an accomplished Oriehtal Scholar, 
The result was that they passed their Hindustani Examination in January 
1866, and in Marathi in April of the same year. The young Civilians wero , 
then poated to their districte, Mr. E. T. Gandy proceeding to, Ahmednagar, ^ 
where he remained till October 1868, when he acted as Assistant Judge and 
Agent for Sirdare at Poona. On reversion to the Revenue dine he betame , 
Assistant to the Collegtor of Poona, and was employed on special duty in taking 
др and paying compensation on behalf of Government for all the land which 
is now covered by the well-known Karakwasla Tenk, which furnishes Posna == 
and a large area of country with water. In July 1869 Mr. Candy ebecaihe 
Assistant Judge at Ahmedabad, aii since then he has been continuously gems 

ployed i in judicial or judicial-political Ton In 1871 the late Mr. A. C. (GN i 
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and Мт. Е. Т. Oandy were sent as Judge and Assistant Judge to Khandesh, 
&yhore the judicial affairs of that district were supposed to be in a somewhat 
disorganised state, Thenoe Mr, Candy went to Ratnagiri, as Assistant Judge. 
It was in Ratnagiri that Mr. Oandy’s work came prominently before the publio, 
In the year 1872 the disputes betwoon the Khots and the Government were in 
а most acute stage. Hundreds of suits had been filed in the Courts against Gov- 
ernment, and there qas apparently no way out of the deadlock. Learned Judges 
tiko Messrs Izon, Lyon and H. Birdwood gave elaborate decisions; but в solu- 
tion of the difficulties seemed as far off as ever. Mr. Üandy, as described” by 
him in the preface to-his “ Notes on Кой Tenure",waa led to examine the 
question historically, andeto trace the sequence of the disputes as shown 
in the old records of the Collector's office. The result was. the “Notes” 
alluded to above, which were subsequently: published by Goverifment 
as one of the Government Selections. It is possible that Mr. Candy, 
after a lapse of thirty years, would not now be prepared to subsoribe 
to all the propositions ayhich he set forth in thóse Notes: *but there 
is no doubt that he breught into prominent notice the orux of the 
hole dispute? when he pointed out that the “fons et origo mali" was the 
obstinate attempt of the Bombay Survey Department to apply the ryotwari 
settlement of the Deccan fo a district in which the Revenue system was not 


. gryotwari. It, was the well-known story of putting new wine into old 


bottles, Bombay Act I of 1865 was essentially a Ryotwari Settlement Act, 
and the definitions contained in the Act were framed accordingly. Sections 
37 and 38 were pitchforked into the Act at a late stage of tke legislative 
‘proceedings to provide for the introduction of the ryotwari survey settlement 
into the. Khoti villages of the Ratnagiri district. Was it to be wondered at 
that the bottles bufst, and that the whole district was plunged in litigation ! 
The settlement officers, accustomed to the simplicity of a ryotwaré settle- 
ment, naturelly held’ that the actual occupant of в field must be the 
« Khatedar ” of that field, and entered him as such, without much regard to 
the question whether the occupant was an old “ WatanieKul” and as guch 


* entitled to. certain oocupancy rights, or whether he was merely the culti- 


vator of, the Khdt’s*“ homefarm,’* with possibly no occupancy rights 
beyond the title to require legal*nftice of the determination of his tenancy, 
This was tho fatal flaw in the attempted settlement, which Mr. Candy péinted 
out. Go¥ernment recognised the fact, and appoittted a"Commission to: bring 
abgut am amicable settlements The result was Bombay Act I of 1880; 
which yas mainly the work of Мт. A. T. Orawford and the late Kao Saheb V. 
. Mandlik. Mr. Candy had no hand in thet settlement, he having been ap- 
Aojited in October 1873 to act for Mr. (now Sir John) Jafdine as Judicial 
: a 

Ageistant to the Political Agent, Kattyawar, It is no seoret that Mr, Candy 
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did поё" apprave of some of the details of that satt: but his work from 
1873 to 1882 (including a long furlough, and a few months as District Ju 
in the Southern Maratha Country) was of a very different nature from that 
which had enlisted his interosts in the Konkan. In those days Kattyawar 
was full of||oauss oeldbres, and Mr. Candy had his fair share in the 
settlement of interesting disputes. Jamnabai’s claim against the Porbandar 
State was опе which had dragged its slow length along for many years, 
but received its quietus from Mr. Candy. Another historical case was the 
dispute between the Shravaks and the Thakor Saheb of Palitana regarding 
the sacred hill of Shatrunjay. Though various disputes between the Jains 
and the reigning, Ohief are continually cropping up, the main questions re- 
garding the’ sacred hill are taken to be res judicata by Mr. Oandy’s decision, 
whith жава гова by the Bombay Government and the Secretary of State. 
In December 1882, Mr. Candy came down to Thana as District and 
Sessions Judge; but he did not stay there long, as in May 1883 he proceeded 
to Bind tø всё as Judicial Commissioner. Obtaining short leave in the spring 
of: 1884, hd returned to Bombay and was appointp{l to act as Judge of Ratna- 
giri. It yas there that he penned his criticism of Police Nethods, which 
was the foundation of the well-known Resolution of Government, to be 
found on the oponing pages of the new edition of the High Court Oriminal 
Circulars, One marked feature in Mr. Oandy’s work as в District Judge 
was his insistence on the importance of inspecting Subordingte Courts, and 
judging | merits of the Subordinate Judges not only by their Judgments 
but also by their ability in supervising their establishments. 

e In January 1885 Mr. Oandy joined his appointment as Judge and бег 
sions Judge at Surat, but in July of the same year he was called to the seat 
of Goverpment to act as Remembrancer of .Legal Affaize. Thence he was 
appomted to act as Judge and Agent for Sardars of the Deccan at Poona in 

the p | of the ill-fated Mr. Watt, who was Killed in a carriage accident, 

With the intervals ef the officiating appointment as Judicial" Commissioner 

in Sind in 1885 and в furlough in 1887 Mr. Oandy remained as Judge at 

‘Poona: tall January 1899, when he'came down to Bombay to act ав а Judge 

of the High Court for Mr. Herbert Birdwood. In 1890, afterea few months 

on special political work at Baroda, he aeted foy Mr. (now Sir John) Jardine 
in the High Court; and in 1891 he proceeded on long furleugh. While in, 

Eng d he was apbointdl permanently td the “High Court Bench; and in 
" June of that year he returned to Bombay and has since then taken his full 

share of the work civil, criminal, original and appellate, of the Court. e 
: While on the High Court Bench Mr. Candy was a party fo marty import- 
К ent с a Among his Judgments on Hindu Law, the most Р 
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dre the judgments in Appaj v. Keshav (1. L. R. 15 Bom. 13); Bapu v. Vithu 
ib. 110); Maganlal v. Bai Jadav (1 Bom. L. В. 574); Lakshmibai v. 
Sarasvatibat (1 Bom, L. Ё. 430) and Shameing v. Santabat (3 Bom. І, R. 89). 
"We are unable to express our concurrence with Mr. Oandy’s views expressed 
in the first and last of these cases. In Аррај v. Keshav, the question was 
as to the power of the sons to compel partition of ancestral property, when 
they were joint with their father and uncles. Mr. Justice Telang held that 
they could do so, Put the majority of the Court including Mr. Justioe Candy 
hold the contrary. We are inclined to agree with the former in his inter- 
pretation of Mitakshara; but we have always read with pleasure. Mr. 
‘Justice Oandy’s vigorous refutation of Mr. Telang’s arguments. In Shameing 
v. Santabas, Mr. Justice Candy held that a Mahomedan convert could give 
-away his Hindu son in adoption, by delegating his power to a Hindu brether. 
:On the face of it, the decision is startling, and seenis to justify the well- 
‘known definition of law as the opposite of common sense, To us the fallacy 
‘seems to lie in supposing that the Freedom of Religion Act absolyed the 
Court from determining’ іп в case of conflict of laws, which of them 
governed it.e The father was born under one system of law, and by 
conversion adopted another system. In the words of Mr. Mayne, “he abpepted 
‘the’ new mode of life governed by а law recognised and enforced in 
India.” And a' statute has imposed the duty of administering one system 
‘or the other atcording as the party is а Hindu or a Mahomedan. This must 
evidently have reference to the particular time in which the actin question 
is done. Here, in this case, the so-called adoptión was admittedly performed 
when the Mahomedan law had become binding on the father. .8o ghe 
question had to be dealt with under that law. ` Of what use was it that tho 
воп Was yət a Hingu. The right of giving is thé father's not the son "s And 
‘yet Mr. Justice Oandy seemed to think that Hindu Law alone goverped the 
case. For it is well-known that adoption is unknown to Mahomedan Law, 
"The-Freedom*of Religion Act does not affect this question. То say that the 
convert: father continued to be the guardian of the son ig only tantamount 


„to saying that, for all legal purposes, the relation of father and son continued 


as before. That js mot enough. What is the effect of such continuation, — 
Is the father to be supposed to eontinue ав в Hindu or is the son to have 
„+ beoome a Mahemedan along with the father. Mr. Justice Candy proceeds on 
‘the first alternative and we say erroneously. The Privy Council in Abraham 
- v. Abraham (9 M. I. A. 242) obserye that when the statute says that Hindu Law" 


is fo be applied to Hindus and the Mahomedan law to Mahomedans, the rule 


тог t$ Hindus and Mahomedans, not bybirth merely but by religion айю, 
nd this observation was agdin approvingly referred to in Jowala v. Dharm — 
10M. I. А., 511; 637). Therefore, it is Mice that so far as all legal acta 
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in which eithor of them is alone concerned, the father is bound to obey the 
Mahomedan law, and the son the Hindu law. ' Now is the giving in adoption 
of the boy, the act of the father or of the son. The very name daitaka shows 
that the giving and taking are the important part and the son's wishes are 
never consulted. If so, there can be no question but that the legal capacity 
to give is determined by the status of the giver, not of the boy. This point 
has not been lost sight of even in the modern .development of tho. law of 
-Adoption which shows a strong tendency to seculariza For, although the 
rules as to the boy, namely that he should not be an only son or an adult 
воп $0. bavé been held.to be recommendatory the necessity for the parent to 
be the giver. has never been questioned. «Hence, the first question his 
Lordship ought to have addressed himself to was whether a Mahomedan 
father could'give a son in adoption. We say “a son ” because for our present 
purpose we:assume that the filial relation continued even after conversion, 
Nevertheless, fit seems to us that being в Mahomedan the father could 
not give away the son in adoption, and a fortirori, thp uncle could not do 
so on his authority because he could not delegatesd power which he himself 
had not. To put the same thing in another way, ‘this was а t where law 
and religion were inseparable. The Freedom of Religion Act nothing to 
do with it' It has.been held that a Hindu or Mahomedan convert to Chris. 
tianity cannot be allowed to'be a polygamist. If Mr. Justioe Candy’s reason- 
ing were correct, then the Freedom of Religion Act must be held to have 
saved his; i right to marry more than one wife which he undoubtedly had 
before conyersion. But'as a matter of fact polygamy is repugnant to the 
ngw system of law adopted by the convert and the Freedom of Religion Act can 
not and does not impose it on that system. Во also gift in adoption is un- 
known to Mahomedan law and there is nothing in the Act Which could 
the importation of it into that law. As Mr. Dicey points out in his 
“Сое, of Laws" р. 475 “ status is relative and differs according to the 
law of different comjnunities. In no matter do the laws ( of different com- 
munities) differ more widely than in their rules as to status." And no sys- 
tem of law would tolerate the importation ofa new status into it by the 
baok door. Бо far, we have assumed that the Courjs correctly interpreted. 
the Freedom of Religion Act, when they lgid down that the right of guardian- 
ship of the коп was saved by it. But we are disposed to agreg with Mr.'G. M. , 
Tripathi i in his able critieism of the judgment on this question, printed in 
the forgoing numbers of this volume. Mr. Candy presided overjone of the 


‘most protracced trials atthe Sessions of the’High Ccurt. Н tras theriel* ~ 


of Olive Durent. It required ng little tact to deal with that redoubtfble 
lay-lawyer, and we remember an old veteren of the High Court, w 
present when Mr. Justice Candy summed up the case, declare that ба. 
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never heard such an able address to the jury within the last fifteen years. 

In March 1897 Mr. Oandy.was appointed Vice-Ohancollor of the Bombay 
“University, to which office he was reappointed in 1899 and again in 1901. He 
only resigned on proceeding to Europe in June of last year. During his more 
than five years tenure of the Ohairmanship of the Syndicate.aeveral burning 

* questions came up for discussion. 1 
In the same year Mr. Candy went on an inspection tour. He examined 
the District Courts gf Ahmedabad, Broach, Surat, Dhulia, Belgaum, Dharwar, 
Karwar, Ratnagiri, Ahmednagar, Nasik and Thana. А+ each place ‘the 
Subordinate Courts at the sadar stations were examined so far as the 
working of the civil accounts end process serving were concerned; and to 
that extent also an examination was partially made of the Courts of Small 
Oauses at Ahmedabad, Broach and Surat. The points to him he paid gnost 
attention in his inspection report were supervision of the establishment by . 
the District Judge, inspection by the District Judge of the Subordinate 
Courts, efficient management of the English office, of the sheristedar and the 
clerks under him and of*¢he record office under the record keeper, and 
lastly, the proper working of the bailiff department. The report is rich in 
weighty suggestions ; and it is satisfactory to note that many of the reforms 
pointed out by Mr. Candy, have been carried out. 
In 1901 Mr. Candy was entrusted with thé preparation of Now. High 
Court Civil Circulars : they are published in the Bombay Government Gazette 
for 1903, Part I (dated 10th March 1903), at pp. 285 to 397. These 
Circulars are now being issued by the High Court ата separate book. The 
New High Court Oriminal Circulars, published already by the High Court in 
a book form and which are also to be found in the Bombay Government 
Gazette for 1902, Part I (dated, 31st July 1902), at pp. 1236-1288, are the 
work of Mr. Candy and the Hon. Mr. Fulton. These two books bear ample 
testimony to the close apquaintanoe of Mr. Candy with the endless details in 
the working cf, and practice prevailing in, the Subordingte Courts. 
In August 1901 Mr. Candy was summoned to Simla to join in Lord 
Curxon's well-known Educational Conference, one 'of' the results of 
"which was the appointment of the now notorious University Com- 
mission. It was doubtless in copajleration of his services as Vice-Chancellor 
. and ih educatianal matters generally that Mr. Candy was decorated with 
the Compgnionship of the Star of {ndia at the Delhi Darbar. 
His last piece of important work has been connected with, the ТР . 
=< Poklice Commission. Ав the'Judicial Member of that body he has no doubt 
hat muoh to ву on all judicial and quasi-judicial matters, which must have 
hee assed by that Commission. We await with greet interest: the 

а publication of the ‘Report. 
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Thore | be no doubt that Mr. Candy will be long remembered in this 
Presidency бз one of the most painstaking and, conscientious Judges that 
have sat on the Bench. He loved the work, and there was no case, simple 
or complicated, in which he did not endeavour to master thoroughly all the 
facts before giving decision. His knowledge of, and acquaintance with, the 
habita and [customs of the people enabled him to come to right conclusions, 
especially in criminal cases. His main strength was his robust oommon 
sense which is clearly discernible in his judgments. They are characterized 
with thoroughness in investigation, ability in handling facts and vigour and 
virility in expression, Above all, his desire to arrive at the right conclusion 
is manifest:in every line. This desire saved him from the consequences 
of his teniper, whose out-bursts cannot be forgotten by those that practised 
befdre him! But at the ваше time, on no occasion has any doubt been felt 
as to his | conscientious desire to do impartial justice between the parties, 
He was absolutely free from the dangerous weakness of showing over 
fondness for a particular lawyer. His keen intellect and wide experience 
gathered while serving in almost all tho parts pf this Presidency made him 
an uncom]honly good Judge, and his departure at the present „juncture adds 
poignancy) to the regret we feel for parting with one, who, notwithstanding 
his temper, was at heart good-natured and just. 


| ne | 
Tur Larz Mz. М. Н. STARLING.’ 
i e Ws heard him yesterday address 


і 


Eo TR | ^. The Bench so oft he graced before, 
| But with the Bar tp-day deplore — * 
° | ^. The good man gone for evermore : 
| —A loss that’s public, none thd lea. , 


! Tho’ gone, we won't our eyes believe 
| He’s not in his accustomed оһаїг: 2 
r His form famfliar fills the dir ? 
| . . hi 
. | - We see him, hear Һм every wherg ; ° 
| Has death, we scarce бап yet conceive. — , 
° * = line are an attempt to put into verse the genpral fecling created by the sad death 
of the subject of shem after a brief illness and the impressions of the Bench and the Barso(ihs" ^ 
High Curt of Bombay wherein he had so long a practice, Same of thess*impresgons wêre so 
happilyigiven expression to by the Іеаг а Chief Justice pn the morrow of his funeral-day,and, 
though closely reasoned cut, they so easily lend themselves to versifieatiop, that, in franfing dhe 
la has ben made of his i sorba, А 
Hird вілла, а large use n ma psrigima 
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* Ripe lawyer, upright advocate,’ 
b From ‘ petty artifices free,’ 
5: As straight of speech as straight can ‘be, 
And full of genial sympathy :- 
— А model man to imitate, 


Who taught us how he waged the war 
With adverse fates, for ill or good, ° 
: Doing his duty, as we should : 
Brave soul, who bore with fortitude 


His sufferings, till ‘he crossed the bar.’ * 


F. В. Y. 
16th July, 1908. L5 


А PASTOE * 


REFERENCES IN THE HIGH 00087. 
: SUR 


APPELLATE SIDE, 





1903 July 13. This day when the Hon. Sir Lawrence Jenkins, К. О.І. Е, 
Qhief Justice and the Hon. Mr. Justice Jacob took their seats in the first 
Court at 11 A. M., his Lordship, the Ohief Justice, addressing the members of 
the Appellate Bar said :— 

Before proceeding to the business of the day, I desire to йб to the lags 
we have suffered since we last met, of one whom we all recognised as a ripe 
and able lawyer, an upright advocate absolutely free from petty artifice, а 
genial friend, and, afove all, в good man in the best and fullest senso., Mr. 
Starling had lived to be in years the senior member here of tho English bar, 
and his long career of straight dealing is worthy of imitation by us whom he 
has left behind. Both the Oourt and the public were largely i in his debt for 
tho efficiency with which he discharged his duties when from time to time he 
оёой as в Judge. А more loyal or sympathetic colleague there never was. 
His services, too, as‘Ulerk of the Qrown, в post he held for many years, were | 
of thechighest order. Full of Simple, manly courage, and undaunted by that 
"before which many other might have yielded, he workedsstrenuously to the 
last, and a8 it indeed would seem as though it was the work he loved во woll 

~ that has hastened the unexpeeted Elose of his life which we now deplore. 
e Hon. Mr. D. A. Khare replied:—My. Lords,—On. behalf of the 
Appe te Side Bar, I pray to be permitted to associate ourselves with the 


ments expressed by your Lordships with regard to thelate Mr. Starling. 7" 


| 


Julp1 908) © 9 YosREALS ү т 105 





SOME ‘Starling Lindoubtedly: libld a leading- paua ih the Bar’ at the Original 
"eBidé, but weé-on tho Appellate: Bide-had-recently many occasions to ойше 
- in contact wj th-him gs: Һе, -presided: hore: frequently. Although «he. never 
attempted talahow himself off. ho always brought e solid learning and strong 
-..commonasenge to bear on the questions that-were brought beforó him for 
-+ detision, ahd, above all; he endeared-himself to-ua by his unfailing courtesy, 
то ue and affability.:- Wé all had oonfidence ip his-judgment, and 
»-wp -nevet found -himegrow: impatient.even. when. ani argument! whidh fe 
*: disliked: ipressed- upon him with greater persistency than necessary, My 
‚ -Lords;-we ‘AH: foel-keenly the Іов: ће вай. фра of Mr; Starling has caused 
ао to the Denok and dle Бак thi- High Court." 


ө In the рога Oourt, when the Hon.’ Mr: Justice Chandavarkar and the 
1" Hon.” Mr. Justiod Aston took their seats at' 11 A.’ М., Mr. Justice Ohánda- 
.Yarkar ваідр— 
U We iikh to give expréssion to our sorrow atthe sad death of Mr, 
" Starling, who had presided as a mémber of this Court at-various times, ^ He 
wai highly ;respeetéd by the Bench and the Bar, and hisloem will be keenly 
` felt by 5 
ра ubal, addressing their Lordships, said : Му lords; Mr.’- Starling 
was a senior counsel of this Court." Ho acted at different times asa Judge of 
* the бош dhd gave eminent satisfaction to the parties and the* pleaders dt 
the Bar. He has been suddenly: taken uc from the midst of us,- and we 
яй fool his Joss very keenly. 
2 e M 
i \няонкт ENGLISH’ OASES, 











"e: Common carrier—Inherent айтан of thing: to be carried 
гы arising from —1АаЬдИФу of: carriers.‘ The defendants-oontraoted 
- with the plaintiff as common carriers to carry for them-an engine from ‘his 
· yard to'a neighbouring town on the defendants’ dilway. ' ‘The engine was 
- on whieelsand fitted with*shafis to-'allow: of its. being dtawh by ‘horsom 
“үрө the defendants were’ drawing’ bhe- engine with--their horses to" the 
railway etation опе of the shafts, owing to its-being motten- ‘broke; : the 
horses took fright and-upset-the engine; which was damaged®:!-The detective ° 
. condition ‹ the-shaft was-not known to‘éithes the-plaintiff or the efendarits, 
* and could not have -been discovered -by -any- Ordinary: examination Held 
' that ak the. engine was nòt in fact fit-to be carried ithe - ‘way їп -whidhy it 
was intended to be carried, and he damage resulted іп: consequeno$' of that 
unfitness, ‘th deféndants-were exouked. | Zar y; Lanosshire and Коф ыле 
уң Railway Company (1903, LK. p 818). 2 - M 
jli . е 
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OLuB—Principle upon which dubs are founded—Liability of trustees of — - 
* dubin respect of leases — Liability of the members of a olub. Tho rule that 
trustees are entitled to be indemnified by their cestuts qua trustent against 
: liabilities incurred by their holding trust property does not apply to cases 
where the nature of the transaction excludes it. An ordinary club is formed 
upon the tacit understanding, judicially recognised, that no member as such 
becomes liable to pay to its funds or otherwise any money beyond the 
*subecriptions required by its rules.- Trustees ofa club who have incurred * 
liapility under onerous covenants contained in a lease, aocepted by them on 
its behalf, are entitled to indemnity out of any property of the club to which 
their lien as trustees extends. Its members are not, by *reaaon only of being 
ceatuis que trustent personally liable to indemnify them, where there is no 
rule imposing such liability upon them, Wise v. Perpetual Trustee Oompany i 
(1903 A. C. 139). 

——Altoratiog of: rules—Raising subsoription—Kapulsion of member 
—Injunotion. A club avhich is governed by rules prescribing the amount 
of the annual subscription, but not oontaining any provision for the 

' amendment ‘or alteration thereof, cannot by a resolution passed by a 
. majority of the members present at в general meeting raise the amount of 
the subscription во as to bind existing membors, and the Court will interfere 
* by injunction to restrain the expulsion of a dissentient member for rofusing 
to pay the increased subscription. Harington v. Sendall (1903, 1 Оћ., 921). 

@лмтха— Unlawful gaming—Oommon gaming-houss—Shop containing 
Automatic machine—Gaming House Act, 1854 (17 & 18 Viol. с. 38), в, 4. 
The appellant, a shopkeeper had in his shop an automatic machine whioh* 
was worked on the following principle: A person desiring to use it put a 
penny in а slot and pressed and released & spring. According to the force 
with which thie was,done the penny fell into one or other of seven fompart- 
mente, Iff fellinto either of two compartments it was automatically 
returned to the sender, and if it fell into the centre compartment he received 

. from the machine a ticket entitling him to twopennyworth of articles sold 
in the shop. If, however, the penny fell into any of the other compartments 
it was retained by the machine, ,It having been proved that a number of 

e boys and men had used the machine on certain days and had lost and won 

money hy means of it, the appelant was convicted under s. 4 of the Gaming 

House Act, 1854, of having opened, kept, and used his shop for the purpose 

 ofunlawtul gaming being ‘carried on therein :—Held, that the conviction 

was right. Fielding v. Turner (1903, 1 К. B., 867). | mE 

€ X Рккрктшттү— Hemoteness — Equitable. contingent remajnders—Ohild en 
venire aa moro—Relation back, The rule of law .as to remoteness—whick™ 
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allows absolute ownership to be suspended for a life or lives in being and 
twenty- -one years afterwards, and treats a child en ventre sa mere as a life , 
in being—is not infringed by the fact that when the instrument limiting the 
estates comes into operation (in the cage of a will the devisor’s death) the 
first life tenant is en ventre sa more; but on his subsequent birth alive the 
law applies the: doctrine of relation back, and treats the child as having 
been born alive at the time when the instrument came into operatidn, 
whether the application of the doctrine is for the benefit*of the child, or. 
immaterial to; him, or to his actual disadvantage. Wilmers Trusts, in 
ra: Moore v. Wingyield (1903, 1 Ch., 874). * 

PRINOIPAL AND,ÁeENT— Bank of England*-Trgnafer of stock—Power 
of Attorney—Implied warranty of authority—Innovcent misrepresentation— 
Forgedepower-—Liability of agent. 

° The principle of Collen v. Wright, (1857) 8 E. & B. 647, 657, is not con- 
fined to cases where the transaction with the person representing himself to 
be an agent results i in a contract. А broker applied | to thé Bank of England 
for a poer ofvattorney for the sale of Consols belióving himself tobe in- 
structed by the stockholder, and bona fide induced the bank to é»ansfer the 
Consols to а purchaser upon a power of attorney to which the stockholdr’s 
signature чав forged: Held, that the broker must be taken to have given an 
implied warranty that he had authority, and that he was therefore liable to 
indemnify the bank against the claim of the stockholder for’ restitution. 
Starkey v. Bank of England (1903, A. C. 114). 

TramwaYe—Road authority—Construction of Tramway—Obdligation to 
«Февр surfaceiof tramway in good condition — Neglect of duty — LAabilsty in 
damages to individual—Tramways Act, 1870 (88 & 84 Vict. 0.78), в. 28, 
Under в. 28 of the Tramways Act, 1870, a tramway company is bound to 
keep thag ран ofthe highway which lies between the rails in a fitand safe 
condition forthe passing traffic to the satisfaction of the*road authority ; and 
failure to perform this duty renders the tramway company liable in damages 
to a person injured thereby. Dublin United Tramways Company v. 
Fitsgerald (1903, A. 0. 99). - 

WiLL—Shelley's Case, Rule n—'" Iaste"— Estate in Special fail—Will— 
Construction. A devise to “ Charles if he m&rfiesea fit and worthy gentle- 
woman and,his issue male to such issue male and their male descendants in 
failure of which" then"over *— Held, upon the true construction of fhis will 
to be equivalbnt zo a devise to “Charles and such issue male as he may ато «e 

by marriage with a fit and worthy gentlewoman and their male descendants, 
in failure of which” then over, and*thus to create an estate in special 
Juale' in Charles." Pelham Clinton v. Duke of Newcastle (1003, A. C. ih 
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Right to 'arrost. Mail. Darriers- : 
" ü E: question.of the immunity.of the driver of a mail wagon froin arrest ' 
{ while/in pe:formance of his:duties,-on a charge of violating the pln 
* laws- of the state, was underdiscussiom not .long'ggo. in the public.. press 
The -matter arose on the threat of the «Society for-the Prevention of Ornelty« ` 
tg animals to arrestethe drivers of mail wagons who maltreated their-horses;: - 
It ів said that the police refuse to make the arrests in such, chee :ог to allow ‚+ 
anyone else to interfere, and that the pogtoffice authorities advidetthe agents: r 
of -theysociety , to . make suchwrrests after the offending drivers -havea takon 
their. horgeg-to the barns, and that,.in the language of one-.of the. journals, +. 
until then “their persons are shrouded in a sort of sacred. mantle whigh.it. « 
is blasphemy, to profane." The advise to make the arrests after the mail >» 
has reached-its destination and the.driver has completed his trip is certainly... 
good: as. a matter. of epractical sense, provided the offender.ican, then- be - 
‚ identified and arrested,- but the lawfulness of his arrest, eyen while in course ~. 
of business on, the mail wagon, seems to be sustained by the decisions.of the . 
. Federal courts on the subject. .In United States w Kirby, 7 Wall. 482. :19 . 
L. od. 278, whore а mail carrier was arrested "while carrying the mail, for 
murder, and the sheriff who arrested: him waa ‘indicted - for, obstructing ‘the. - 
fhails, the cowrt, in dismissing:-the indictment, said: “The -statute..of » 
Congress, by its terms, applies only.to persons who fknowingly and wilfully’... 
obstruct:or retard the.passage.of the mail.or of its carriers that ig, .to «those 
who know: that the acte performed will have that effect and perform them 
with the intention that such.shal be their operation. ». When«the acts which... 
create the. jobstructjon вте іп themselves unlawful, the intention. to obstruct. 
. will be imputed to their.author, although the attainment of other ends may 
havo beon. his primary object. The statute has no reference to acts lawful 
in themselves, from the,execution of which a temporary. йе1ву in the mails: 
Roper. follows. All persons: in the «public service are exempt, asa . 
natter of public policy, from arrest upon civil process. while thus vengaged..- 
Process of that кіра вап, therefore, furnish no justification for-the arrest of 
а carrier.of the mail. This is all &hat.is decided „Бу the case of United 
. States v. Harvey, Brunner Gol. Cas. 540, Fed. Cas. No. 15, 320, to whiche we 
are referred by the counsel of the Eovernroent. Theerule i ie different when, the 
e Jirocoss: ig igsued on & charge, of felony. No о дег or “employee of the United 
Sus i is placed, by his position, or the services he i is called io perform, above . 
responsibility to the legal tribunals of the cogntry and, to the ordinary j procese- ' 
et foMhis arrest and. detention when aocused of felony, in the forms prescribed .. 
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by the Donsti tution and laws;'-. . . Indeed, it may be doubted whether it ` 
is competent) for Cofgress to exempt the employees of the United States froin: 
arrest‘on . criminal process’ from the state courts’ when ‘the "órimes - chargé 
against (өшү are not merely mala prohibita, but are "mala n. ве." `` Tho’ 
court! dismissed; the "indictment юп the ‘ground that в “ common-sens'’” ` 
construction] of the statute did not prevent a temporary: detention of the mail . 
caused by arrest of the carrier upon-an -indictment for murder. The 
offense of: cruelty to ‘animals. certainly. seems: to fall into. the class'of crimes: 
mala in в.) nd.an arrest therefor, as the Supreme. Court of the ‘United States 
intimates;-7s one avhicln: Oohgress has.no power to make* unlawful. ^ At ‘any 
rate, by w fat the court calls a “common 7' onstruction of the statute 
it1s.not violated'by such an arrest.' This.is im harmony.'with the. early 
decision by! Washington, J., in the circuit court of the United States: (United 
Btates v. art, Pet. О. C. 390. Fed. Gas.. No. 15,. 316). ‘There a sheriff was 
indicted for stopping the mail':by: arresting the driver of a шай. wagon for 
fast driving through.a: crowded., stroet: Judge Washington. said the act of 
Congress bught not to be so construed to shigll the carrier, though .a 
temporary! stoppage.of the mail might be the éonsequence. 

The complex relations of state and Federal governmtnts isa fertile. 
souroe [esp and erroneous ideas on many subjects. The public 
generally/icannat be expected.to have.a very accurate understanding on point 
of this kirid, but there are many. practical questions upon which itis desirable 
to olear dway erroneous :ійвав as far as possible in order that laws may bo 
properly|enforced. .This is one of them. If the enforcement of the law 
against drivers of mail wagons can be had only by srresting them while they 
are driving, it seems-safe, under the decisions above quoted, to make the 
arrests. Case and Comment... | . 
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Injunctions. :-Fourtl Edition, by, EDGAR Perey: Hewirr, LL.D, 
asdistod by Бурке E. WriurrAMS end Јонн М. PATERSON М. A., LU. М, 
avristers-at-law. » LONDON: - Syeot oand. Maxyeli;- Lil, 3 Ohancery 
Та) e, W. ©. 1903. Roy. 8vo.-Pages-xlvaii and- 656. Price 358.» 
í ‘Kuan on Injunctions is scarcely unknown to any lawyowin India.” The. 

h reforenoes made to itim arguments‘at the bar andin judgments by 
she Befioh aro undoubted signs-of its worl and: popularity. Hence, the 
legal ofession only requires to be told-that æ fresh edition of this те" 
kno 1 the present: editiob, 'all-the decisions 
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? ° e ; 
* bearing upon the subject герой since the date of the last edition, are : 
carefully embodied, the whole work is thoroughly revised and some, portions . 
of.the same are entirely re-written. The learned editors of the work! have 
prepared the present edition in в way that, will enhance the utjlity and . 
reputation ofthe book. The index is copious and the general gei up of ‘the 
book is all that can be desired. | 


t 
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The History and the Law of Interest. ` Ву A. 8. Gour, M.A. LLD., .D.0.L, 
ef thé Inner Temple, Barrister-at-Law. . ALLAHABAD: Pioneer Press. . : 
БВомВАҮ: Thacker & Оо. 1903. Orown 8vo. Pages vi, 172; bxi, Ей Н 
xiv, 162; xxxv. Price Hs. 2140. 


` WE congratulate Dr. Gottr upon his having usefully directed his atten- 
tion to-the important subject of Interest. All the more so, because there 
was till now no independent work upon the subject; and-scarcely a day passes 
on which the Oourts are not called upon to adjudicate upon the subject. The 
History of Interest occupies 172 pages of the book. The learned authos takes 
us back to the time when the*eivio life of yore was shaping itself into exist- 
. ence and then proceeds step by ‘step to show the influence which the sucoes- 
sive course of events had upon Interest in Europe and in India, This por- 
tion abounds with interesting details and even a layman is gure to find it an 
instructive reading. This history is wound up with the conclusion that it is 
not by the action qf the legislature or that of the Judges that the rate of 
interest in a country сап be brought down. It is the law of economits alone 
that regulates such rate. That law has given to England, asealao to 
other countries that have trod upon its heels, the current rate of 3 e 
or 4 p. c.'at the present day, and the same law, though different in its 
` nature owing® to the Lifference inthe prevalent economic forces—forces 
that had bidden adieu {0 England some 500 years ago—has allotted в mugh 
higher rate to Indis wherein the usual rate may be said to be 24 p. c. which 
is also the rate cwrrent in countries having economic organizations or civil 
social constitution similar to India, The judges of a couptry have to, . 
accept this law and the rate of interest that may be established by it, and. 
theft duty lies in apcertaining and mainjaining it.. We regret we fail to. 
perceive the validity of this statement. e With the advanoe of civilization, the ` 
aim of legislature apd of judges should be to bring down the rate of interest.” 
The prevalence of a heavy rate of interest means an- -obstruction to the pro- 
gress and proeperity ofa nation. Any further comments on this point here 
wowkd be beyond’ the purpose of this review. The operative part of the treatise, 
beging with,the la of Interest. Chapter I consigers the damdupat doctrine of., 
Hindy x and its far-reaching effects. Interest allowed by varidus Acts із 
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án: пъп IL. "This is followsd by a detailed scusidsration of- the flay of 
Interest allowedby agreement, Ohapter IV treats of Penalties. ‘The ath and 
- the last chapter contains дэпэга] observations, In the Appendix are set out 
" English Statutes and Indian Acts, or their portions, which bear upon the 
^ subject. | Thus: this book is a completo compendium of the law of 
` Interest! The general portions of the book are worked up in a way as'to 
reflect great credit on the learning and: industry èf the author. We are 
«lad tobe able to say that the volume forms a learned contribution to the 
legal ш raturein India. — Ouronly regret is that it is rather heavily priced. 
— 08 

` Legal Medicine (in India) avid Toxicology. УФ. II. Tlustrative cases. By 
jor бошлв Barry, І M. 8., F. R. 8. E, F, І. O., etc., Chemical 
Analyser to the Government of Bombay and Professor of Chemistry, 
Modical Jurisprudence and Toxicology, Grant Medical College, Bombay. 
joupax : Thacker and Company Limited, Esplanade, 1903. Demi 8 vo. 

` дов xvi-and 611. Price Rs. 15. к 
/ is the second volume of the work on Legal Medicine by Major 
Collis Barry, the first volume of which we reviewed in September last. The 
р nt volume contains a large number of illustrative cases collected from 
"ај sources. These cases are representative of different oonditions 
h have already been met with and are therefore available aa evidence 
не. е similar conditions аге the subject of discussion іп a Court of law. Asa 
book/of reference, this volume will be greatly serviceable to the members of 

e ethe 1 and medical profesmons. 
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Decisive Battles of the Law, being a study ofesome leading oases in 
«| the Law of England. By Eawxsr Антнов Jeur, M. A, of the Inner 

| Temple, Barrister-at-law. Lonpon: Sweet bnd Maxysll, Limited, 3 

Ohanoery Late, W. О. 1903. Ог. 8vo. Pages xii and 115. Price 3s. 6d, net. 
FonrowriN& out the idea started by Sir Edward Oreasy in writing “The 

Decisive Battles of the world from Marathon to Waterloo,” Mr. Jelf 

published * Fifteen Decisive Battles of the Law!" * There are some 

battles,” says Bir Edward Oreasy, “ which claim our attention eM. On 
мии their gndurjpg importanoe, apd by reason of the practical influence 

Р our own осів! апі political condition, which we can trace up to the 
ulta òf those engagements. They Have for us an abiding and, зоа] 

interest, böth while we investigate the chain of causes ande ры byewhich 

.have helped to make us What we are; and also while we late on 

è hat we probably should have been, if any one of those battles hu gome to 
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„а.д геле’ termination,”  Bimilarly,. says Mr. Jelf, there aro some battles 
го the -law which claim our. attantion -for the. same reasons; - battles of 
‹ enduring importance, battles whose practical influence is immense.: Have 
. not, they.also then for us.“ an. abiding and actual, interest." ? In it«not 
~. worth awhile hero also'to investigate the chain of causes and effects by: which 
, еу „Бате. helped to bring the law. into the condition in which we | ‘find it 
. today? . Must not wg also speculate on how, things,.might have been, df any 
‚ of these, law. Courts battles. had come to a different termination. , ; With 
: these. jdeas .before.him,.the learned.author proceeds to select fifteen, decisive 
battles of the law. They are—Ashby v. White, Mitchell v. Reynolds, Kesoh 
. Y. Sandford, Ward v. Turner, v.- Payne, Williafns v... East India 
Company, Butterfield v. Forrester, Addison v. Gandasgsegns,. Н 
Baxendale, Limpus v. London G. O. Oo., Jones v. Just, Mersey Stel and Iron 
Co. v. Naylor, Queen +. Tolson, Derry v. Peek and Allen y. Flood. The 
history af each of these battles is'retold in a simple narrative style, singularly 
free from technical expressions. The book is..néatly got up and Torma an 
interesting reading. . í | 
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IN FRUDAL TENURES OF "WESTERN. INDIA. 
J. A. SALDANHA, B. A, LLB ` 


HE E is no part of India, which can display such a РИ 
array of п hereditary aristocracy as Western, India, namely the Sar 
dars, Jayhirdars and Saranjamdars of the Mgharashtra, the (Grasias of 
Gujerat, | and the Jarejas of Kutch. They рІау ен important partin the atl 








ministration and society of this part of the Indian Empire. They hold 


their lands under the feudal tenure, as I hope to prove ; and it is this point 
of view at is of the utmost importance to bear in mind in dealing with these 
t.nures whether i in а Court of Justice or elsewhere. , . е 

Thé essential feature of feudalism, ав. desoribd by. Bishop Stubbs, is 


that iti is а complete organization of society through the medium of land 


tenure, lin Which from the King down to the lowest landowner all are bound 
t т by the obligations of service and defence: the lord to protect his 
vassal}! and the vassal to do service to his lord, the rights of "defence and ser- 
vice bbing supplemented in those states whith have reafhed the territorial 
stagomf development by. the right of jurisdiction. The land tenureg I havo 
mentioned answer this description in many points. ° 

t is importait to distinguish these tenures from ean Inam 
tenures, with whith they have some points in common, but which aro 


0888 tially different from them. Inams gs understood in the Bom? 


bay Presidency, are grants of land rbvenue, In India the.ruling power is 
regarded аз the lord or owner of all the" lands, and every acre of land 
is ШЫе to pay assessment to Government. When the right jo receive " 
Tos or a portion" of this assessment is transferred. to an indivi 
dual as a reward for past services, or assighed aw an endowment for temples 


or r religious or charitable institutions, or conferred for the т 


of ёлу secular or religious ойсо, here агівев :а grant which ie called an 
Inám. Such ‘grants may go in the shapo ot direct nesignmonts land 
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subject to payment of no rent whatever or only a portion of the rent. They 
‘may also be converted into cash payments. Whatever form they may take, 
they must be regarded as a species‘of land tenure. Bestowal of Inams 
formed а peculiar feature of the administration during the Maratha.rule. 
When the British conquered the country, Government adopted the' liberal 
policy of maintaining these tenures ;without undue interference, and laid 
down various regulations for the continuance of the Inams under these 
heads :—Firstly, all Personal grants bestowed under a Sanad declaring them 
to be hereditary are to be continued aboording to the terms of the Sanad. 
Secondly, all Endowments for the support of mosques, temples or similar 
institutions, of the permanent ‘character of which there саќ be no dàubt; arb 
to be continued permanently. Thirdly, the same privilege has been exjend- 
ed to Inams held by an official tenure, which it is evident from local usage 
was meant to be hereditary and has been so considered heretofore, evon 
though there be no Sanads declaring it to be so; for instance, Inams which 
form the authorized emókynenta of any hereditary office, as of Kasia, villago 
Joehis, Sular (carpenter)' Lohar (blacksmith), ote. Fourthly, there are 
villaga officer#who are useful not only to the village itself, like those mention- 
"od just now, but both to Government and the village, namely the Patel tho 
Kulkarni (accountant and writer), the Jaglia (village watchman), and tho 
Mahar (the low caste village messenger and porter), who have got their horo- 
ditary holdings. The third and fourth classes of Inams described abovo arc 
ealled Vatuns. These Inam tenured differ essentially from the tenures under 
which the Jaghirdars, Saranjamdars, Grasias and Jarejas hold their’ Уш" ав 
„will be seen from their description below. 

(0. fhe Maratha Jaghirs and Saranjamse—Theso aro holdings of a poli- 
tical nature өпјоуеӣ by old Maratha military leaders in the Dekkhan. The 
political connection of the Saranjam or Jaghir tenure is shown by the-term 

mokusea applied to them, Mokassa was & portion of tho land revenué, which 
"went by the name Chouth, and which should be distinguished from tho term 
‘Sardeshmukhi. This last term was applied toa hereditary Valan, which 
*was enjoyed by the leading Maratha families of the Dekkhan called Desh- 
mukhs from tho tithe of the old Bahmini, Bijapur and Ahmednagar kingdoms. 
They wore held responsible for the’ tranquillity and peace of the kingdom 


* and for tho collection of revenues entrusted to thejr chgrge; and for their 


gervicos ‘they used to receive five per cent. in cash or grain, and five per cént.* 
ein grants of arable land. ‘Fhe Chouth consisted of 25 per cent. of the reve 
‘neo of oprtainalistricts allowed to a chieftain, on condition of his protecting 
the districts from foreign aggression by maintaining а fixbd mmber of troops 
for ghch вогуісо, «Tho Ohouth was, unlike tho Sardoshmukhi, uot a Vathn, 
: 
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but a grant for military service. The grants ot Sardeshmukhi and Ohouth 
were eagerly sought for'by the Maratha leaders from the Imperial throne ate 
Delhi for extending and strengthening their ‘power. ‘These rights, as- re- 
marked by the late Justice Ranade in his Ris of Maratha Power, served in 
the hands of the Maratha leadors the same purpose of giving: legitimacy 
and expansion to their power, which in the last century resulted from the 
subsidiary alliances and conquests made by the British Government, In 
connection with the subject of this essay, it is of interdst to bear in ming 
that the Saranjamdars were holders of portions, called Mokassa; of the Chouth 
from their leadera for the maintenance of troops in their service in tim of 
war, and they played therefore an important part as vassals of their lords in 
the Maratha military system as well as in fiscal administration `1 may fur- 
ther quote what Бїт Mountstuart Elphinstone wrote about the Jaghirs in а 
dispatch to the Supreme Government, published in his Life by Mr. Ootton in 
the © Rulers of India” series: “ A Jaghir was usually granted during’ life for 
the purposp'of maintaining troops to serve the stafe; « small portion was 
set aside as a personal provision for the chief. 'Phis mode of maintaining 
troops being always kept up, there was no motive for removiyg the Jaghir- 
dar, and consequently every grant was renewed on the death of each i incum- 
bent, his-son paying a relief to Government.’ When: this practice had long 
subsisted, the Jaghir came to be regarded as hereditary, and the resumption 
of it would'have been viewed as a violation of private property, The nature® 
and history of Jeghirs has во great analogy to those of feudal benefices, that 
the manner in which this transition took place can be easily understood in 
Europe. i This Jaghir system prevailed in the Maratha Oountry from very 
ancient times: the whole military organization and the system of land 
tenure of that country under the Bijapur kingdom and under Shivaji and his: 
successors'"were so intermingled, that their troops mainly consisted of re- 
tainer$ of chiefteins and their vassals, who held lands or. assignments of 
land revenue on condition of military seryioe. This'system dofttinued to the 
latest timés, an instance of which is afforded in the fact, that about 25,000: 
horse and ‘half аз папу foot of the Peishwa’s army at the battle: of Kirkee,, 
in 1818, consisted of feudal levies of the , Jaghirdars, , At present the very 
existence’ of those Jaghirs depends upon {ет holders’ loyalty to the British 
Governmént or their overlords like the chief of: Kolhapu» and military . 
servioe, which howeger hag been recently commuted into cash раутцепі. 

(ii) Ths Gragias of Gujerat. Tho term Grasias as at present Me 
pes pra -— 


(a) kirsmen of the existing dynastics of ruling Chiefs- or, 
ыле Чы whe ырза aera partrimony- of their ишш: on dé 
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• 
.  seendants of former Chiefs or thoir kinsmen, who, as th6 tide of 
Я conquest swept over them, had been forced’ to accept the supre- 
‚ ‘thacy of another Chief by giving up some of their recognized 


7 f  ights, described ae commendation, of which there is clear 


evidence or in the absenoe of such evidence which can, from the 
c ',. . conditions of the tenure held at present, be presumed to have 
E taken place; 
54. Ф) descenddnts of followers of conquering Chiefs, like the Mianas of 
d ‚+ Malia, who on their settlement in the country, had been ‘allotted 
* : villages as their allodial land, and whose suocessors have pre- 
: served their dominjon over the land, though during periods of 
E anarchy or usurpation of а neighbouring Ohief, they have sur- 
. 5 ~ rendered partially portion of their lands or some of their rights 
ES , to that Ohief ; 
. ^ .(e) holders ofa village, or villages, originally- granted on Inam, 
;-. Dharmade, Chakaryat and other personal tenures, ог granted 
- on service terffres, over which their ancestors had, during pbriods 
à .  efgnarehy or weakness of rulers, usurped and thenceforth enjoyed 
-> dominion as independent in chracter as that of a Bhayat or Mul- 
. grasia, and which the present holders enjoy on tenures similar to 
D" that of Bhayat or Mulgrasia, in virtue of ваа оа proved 
©, orspreaumed. 
The kinsmen of the existing dandus of ulis Ohiefs are called 
Bhayads, and the other classes of Grasias aro called Mulgrasias. The main 
feature of the Gras tenure is, that where the Grasis is not an independant 
Ghief or Talukdar, paying tribute to the British, but is vassal of a Chief, he 
anjoys absolute domjnion over his land, but under certain conditions, includ- 
ing the obligations of military service against foreign aggression, and 
разе of dues very much resembling feudal dues. 
. (iii) ТА Jarejas of Kutoh—The Jarejas were qriginally a tribe of 
Жарлы: that conquered the peninsula of Kutch about, the middle of the 
fifteenth century. The more important of the followers of their Ohief'or the 
Rao; as he is called, and the cadets qf the royal family (called Bhayads or 
brothers) were granted villages im the conquered: territory, and the old 
. Waghella andether.Rajput chieftains were generally -oonfirmed in ¢heir 
ancient holdings on. their recognifing the виртешажу of the Racand giving 
up bome:of their property and rights. Each of the Јатеја and other Rajput * 
"fhieís enjoyed unlimited authority within his own lands, the 'Rao's ordinary 

jurisdiction béing confined to his руп: degsesie.. The Rao could call upon 
Shenk for, military service in war, and was entitleditd certain payments at 
the 4ime of his jn&tallation ард on pee occasions, which resemble the dues 
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under the (dat tenure, The. principal chiefs 'formed а Council, which 
was consulted in all matters concerning their common welfare, like the 
Magnum едил, of the Norman kings. This state of things stil exists 
‘in Kutch, ly the respective powers of the Rao and the feudal chieftains are 
more clearly defined by the British Government. 

The essential features of the tenures described above do not differ from 
the essential features of the feudal system of Mediæval Europe. Feudalism 
was based. of the reciprocity of fealty.and military sewwioe on the one hand 
and protection on the other, regulated in details by customary law or usag8. 
Exactly the] same is the basis of the relationship between the Jaghirdars, 
Saranjamddrs, Grasis and Jarejas_ and poeir overlords: вв а mark 
of their loyalty the vassals are’ bound to be present at, the periodical 
Davbars and do obeisance to their lord or his representative ; they are 
all bound by. military service to their lord; and in return there is the 
implied obli tion on the lord of protecting his vassals, This system is 
not т to Western Indis. Its existence has ^been traced among the 
Rajptt tri of Rajasthan by Colonel Tod, and сай probably be traced to 
other pa а of Indis, wherever в military people like the Rajputs have settled, 
“ The | fenturos among semibarbarous hordes or civilized independent 
tribes, " obsérves Colonel Tod in his Rajasthan, “must have a considerable 
Tesenibla ice to each other.: In the same stage of society, the wants of men 
must everywhere be similar and: will produce the analogies which sre 
observed to regulate the Tartar hordes or German tribes, the Oaledonian 
clans, thejBojput Oula (race) or. Jareja Bhayat (brotherhoód). All the countries 
of Europe participated in the system ‘we denominate feudal; and we can 
observe it in v&rious degrees of perfection from the mountains hd Oaucasus 
to the Indian Ocean. " 

The/subject of these hereditary feudal tenures is nof oe of academic 
inierest| The maintenance in healthy.vigour of the hereditary - aristocracy 
holding these tenures has been always considered wise policy.e A hereditary 
aristocrdoy serves as а connecting link between the past, the present and the 
future, and is the surest means of preserving the best traditions of the past 
for future. It also oonstitutes'& yaluable conneoting link between the 
mass ОЁ Һе people and the rulers, and in a powerful guarantee: for inguring 
the 1 alty of the ‘people .to the Government, The British Govern-, 
ment have adopted вұғегаї measurese for guaranteeing the interests 
„of these landlords.. The treaty’ of 1819 with the Rao of Kutch and the 
varioul Kutch: Jareja settlements, the institutton of the Rajefthanikeamd 
.@rasia!.Conrts in’ Kathiawar,, the Talukdari Acts,’ the, Treaty of Randafpur 
‘and the subsaguent treatios with? the Maratha chiefs, the various regul@tiqns 
jn. Sot necne with the Birdars of the Dekkhan and • ће opening qf the 
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Rajkumar colleges at Rajkot'and Kolhapur and the Sirdare’ High School 
gt Belgaum, have all’ cónduced much towards preserving in their integrity 
the ancient Rajput and Maratha aristocracy. But notwithstanding these 
méasures this class, except the higher Jaghirdars who are ruling chiefs, is 


showing signs of rapid decay. To trace the causes of this decay and té ` 


* suggest remedies for its arrest would be out of place here. To the lawyer it 


is of interest +0 know that one main cause of the decline of these tenures 
lies in the intermihable disputes between their holders and their overlords 
and among the holders themselves, which form a fruitful source of еу 
виран in Courts or of ponderous memorials to Government, 





RECENT ENGLISH CASES. e 
ConFiiot ов Laws—Agreement made abroad to stifle foreign prosecu- 
tion—Agreement not, illegal where made— Whether enforceable here. The 
husband of the defendant ehaving fraudulently misappropriated in Franco 
certain moneys of the plaintiff, the plaintiff threatened to prosecute him in 
the French Coets. Thereupon the defendant, by an agreement made in 
France, agreed to pay to the plaintiffa by instalments out of her own money 
the.amount so misappropriated by her husband, upon the terms that the 
plaintiff should abstain from prosecuting. The agreement was intended by 
the parties to be wholly performed in France, and by the French law that 
Agreement was not invalid.. An action having been brought in this country 
to recover instalments due under the agreement :—HAcd, that аз by the law 
of the country where the contract was made and was tobe performed the 
contract was not invalid, the action was maintainable here, Kaufman v, 
Gerson (1903, 2 К. B.,. 114). І 
: DEFAMATION— Libel— Far. comment—Literary work—Hone orificiem 
L Withdrawal of case from j jury. A “fair comment" upon a literary work, 
or other such production, submitted to the judgment of the ublic, that is to 
say; a comment which is the expression of honest opinion, and does not go 
Bayond.the limijs of what may fairly. ibe called criticism, is no libel, even 
although the commfent be not such à asa jury might think to be а just or 
, reasonable appreciation of the work’ criticized. If in an action of libel. there 
is no evidence of anything beyond guch a comment y abogo mentioned, there 
is nó case for the jury. Меч v. . Western Morning News Company. (1903, 
He Ta, 100).*- 
. o а оо policy —Inourable interes Ан to 
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"person will;at somce'futuré date be under a moral, though not a logal 
obligation to pay for the funeral expenses of в relative is not sufficiopt 10 
‘create вп insurable interest in that relative’s life. The agent of the defend- 
ants, ап insurance company, in good faith and believing his statement to bo 


"true, ropresontod. to the plaintiff that an insurance effected by the. plaintiff - 


upon the ‘life of his mother would be & good-and valid insurance, and tho 
plaintiff, relying upon that representation, effected: an'&nsurance ‘with tho 
defendantd on his mother’s life, and paid premiums thereunder. The policy 
‘being illegal and void for want of an insurable interest :— Held, that, as tho 
"plaintiff Was entitled to assume that the gofondants’ agent would havo в 
knowledge of insurance law, the parties were not ‘in pari delicto, and the 
‘premiums could consequently be recovered back. Hars v. ен Life 
киш Company (1908, 2 К. В. 92). 

istpRes—Hiring agreement—Ohairs-- fastened to a of place of 
с она авд of building and fiatures*- Entry of Morigugee nto 
possession — Right of removal by owner. Ohairs werd hired from the plaintiffs 
{ог uso in a hippodromo by the owner and ogcupior of the . building under an 
agreement for hire containing an option of purchase which was never 
oxorcised. The chairs wore fastened to the floor of the building by means of 
„вогожв, in accordance with the requiroments of the local authority :— Held, 


. that the chairs did not cease to bo-chattols because they wore serewod down te 


tho floor, and that the property in them did not pass as against the plaintiffs 
_to thoj; moytgagee of the freehold under a mortgage of the building and 
fgtures Lyon & Co. v. London ОЧу and Midland Bank (1903, 2 К, B. 
135 

— dog on equity oft Bloch. Limite TUE 4/5 


. Mo by—Option to purchase mortgaged stook—Debenture stock— Redeem 


uble —Ivredeemable stock, power to issue. A loqn was made to a limited 
company on the texms of a letter whereby the borrowers agredll to secure Шо 
ropayment of the loan with interest by the transfor of certain redeemablo 
debenture stock ОЁ the company, and it was stipulated that the lender should 


have;tho option of purchasing the whole or any part,of the dsbenture stock 


at 40 per cent. at any time within twelve months, and that the advance 


“shou; d become duo and payable with interest at thirty daysənotice on ‘either • 


„side: — Held, that, withinethe principle laid down in Noakes 4: Co., Ld. v. Rice, 
[1902] A. 0. 24; [1900] 2 Ch. 445, 457, the „stipulation giving er option to 
‘purchase the mortgaged stock was a clog or fetter on the right of redemffion 
and therefore void. The rule prohibiting the clogging of the equity of re- 
demption under a mortgage by an individual applies oqually 0 в morigat&o 
A à шеш company, Whethor.a limitod cqmpauy can“issuc irredcemable 
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debonturo stock, quere. Jarrah Timber and Wood Paving Corporation, 
*Limited v. Samuel ( 1903, 2 Oh., 1). 
| ` Ranway—Paaeenger — Fare— Passenger travelling on after. gwing up 
ticket at station for whioh itis available, The defendant, intending to 
travel by a particular train from H, to М. om the plaintiffs’ railway, took & 
ticket to 8., an. intermediate station, and after giving up this ticket on the 
arrival of the train, at S., remained in the carriage, and tendered io the 
‘plaintiffs’ servants 7d., which was the amount of the fare from 8. to M.—the 
difference between the fare from Н. to 8. and the through fare from. H. to M. 
boing 9d. The plaintiffs refused the amount tendered, but allowed. the 
defendant to trayel on in $he sime train to M. „ andeued him for the excess 
through fare : —Held, that tho plaintiffs were entitled to recover. London 
and North Western Railway Oumpany v. Hincholife (1903, 2 K. B. Be 
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aw rolating to-aerial nav igation: 
H.E № Jules Verne wroto “ The €lipper of the Clouds” many péoplo 
regarded the subject of-the-book as ridiculously oxtravagant. Other 
less-scepticalif not more sympathetic, admitted cautiously that there miglit 
Фе such things as airships “Someday.” “Someday” is a very accommoda- 
ting term. Ht may mean years or centuries. The recent achievements of 
Dumont and Spencer indicate however that the day may arrive sooner than 
was expected. I do not suggest that they have solved-the problems-of aerjal 
navigation, Personally, I know nothing of the mechanism of their ships 
beyond what has bgen afforded: by newspaper illustrations. But the possibi- 
lity of an early development of aerial navigation raises a question, Will 
the law require to be altered to make room for the coming of the airship t 
The answor, 1 think, is that it will. . 

‘The theory of the law is that an owner of land owns exorything abovo it; 
quise eat solum ejus cat ueque. ad oelwm. Englishmen cherish в legal 
principle, and &ny pnoroachment is jealously guarded. Бо far has this prin- 
ciple of proprietorship been recognésed that an injunction can be obtained 
against anyone*who- passes telephone or. telegraph wires Acress another ‘por 
eon!s land, although there may not be an erectidh on “the land. No one. 
upto the present has ever thought of suggesting that а balloon was a^ 
Grpaeser, except the farmer upon whose land it has alighted, and in his 
case. thé compensation paid-has made the balloonist not unwelcome. But it 
wevertholess soems to be the fact that with tho law as it stdhds, aeronauts; 
aro *trespassorsaunless thoy Mop uguiodatoly отот tho highways. | 


e 
. ` 


* . 


Augusti ода /' JOURNAL. : E -1217 


If this iba 80,1tis: quite clear that beforé serial- — can be 
developed the law will have to be altered, as it has been for the motor care 
To what extent the fundamental principle of law mentioned will have to be 
modified will require careful :consideration, То sweep it away ‘altogether, 
and declare all space to be the King’s highway, would be going to the other 
extreme. Probably the case will be met by reserving to owners of land all 
their rights up to “ building height,” otherwise the pricy of Royalty will 
be open to Violation, Hero worshippers will be able to intrude upon thf' 
lonely retreat of their idol. Imagine, too, the annoyance of an interruption 
during afternoon tea in the garden as Mr. Bizzy Boddy hovers over your lawn. 

What, the “ building height" should be 18, affother matter., When the 
question crops up it will be astonishing what a number of persons have 

taken a sudden à fancy to Ohicago skyscrapers, or contemplate building Eiffel 
towers on their little plots of land. 

Thisis not all, The owner of land in every ose will not be satisfied 
with this" reservation of rights. T may satisfy the«tan in an out-of-the-way 
place, but the owner whose land lies in the track 'of the “ liners " wil want 
compensation, His contention will be that he is subject to such risks of 
overhead: collapse or collision that his property is depreciated in value, His 
right to,an action for damages in case of accident will not satisfy him. . .. 

There are other aspects of, the question—such as whether it will be. 
possible’ to acquire an easement over land by prescription, that is, by 
uninterruptec use, as in the case of rights of way on lerra jirma—but. these 
I leave, 

* Two things sre certain in ` connection with aerial navigation if there is 
any great development. One is that legislation will be neceasafy, but not 
rash Or ill-considered legislation, and the other is, that the prospect for 
lawyehs "will be bright.—Law Students Journal. , 


` eLord Russell of Killowen. 

Е? SKINE, Scarlett, Charles Russell—these are the three greatest" 
_ names in the annals of forensic advocacy in Ehgland, All three 
attained the highest honors of the bench. * Etskine was Chancgllor; Scarlett, 
Lord Ohie? Baron: „ Chazles Russell, Lorg Chief Justice of England ; but to 
Lord Russell alone б was given to shine with equal lustre in both spheres 
of bar and bench; to demonstrate that there*is no inherent incompatibility 
as ів во often supposed between greatness as an advocate ande greatness {в 
а judge; that' go far, indeed, frof this being the case, it is the possession of 
the judivial mind which is the true secret of впсоевв in each, 

< J 16. ` е 


. br o9 


| ° 


e 6 
* ‘og ° THR BOMBAY LAW REPORTER. M [von Ve 


Oarlingford Lough, on the northeast coast of Ireland, is a charming spot 
with a glorious view of mountain and sea, and here it was—at Seafield 
House, Killowen—that Charles Russell, with his brother Mathew and his two 
sisters, spent а ћеа ћу and happy boyhood, with plenty of boating and fish- 

- ing—a good preparation for the strenuous struggles of the bar that were 
to come. . 

‚ + Great men, it has often been said. have remarkable mothers, aud it was, 
sœin Lord Russell's case, His mother was в handsome, clever woman, clear- 
headed and strong-willed like her distinguished son—strict, too, in religious 
observances, ‘How we did keep Sunday!” exclaims his sister. “ Mamma 
was most particular on that poiat. How solemn and holy, everything was, 
whilst the calm that seemed to me to be over the whole country was like the 
sensible presence of God!” The piano was never heard except in hymn# no 
games of cards were allowed, and yet there was nothing of the kill-joy spirit ° 
about it. All sorts of childish games, riddles, conundrums, and stories made 
the evening cheerful, * Eàrly associations like these sink deep into the youthful 
mind and, amid all the strife and distractions of his busy life, the memóry of 
these home soemes enshrined itself as a hallowing influence in the secret 
reeesses of Charles Russell's soul. 

' "He started his career as s solicitor in Belfast, and his fine intellect 
might have spent itself in the petty activities ofa country aolicitor’s office 
But for'a timelf word of advice from Judge Theophilus Jones at the Newry 
Quarter Sessions. That judge was much struck by the young solicitor’s 
ability in the conduct of his case. He asked Russell to come and lunch with 
him, and at lunch he said to him: “ You are wasting yourself here. Go jo 
England and join a circuit where there are Irish. Try Liverpool, where the 
Irish are strong.” Jt argued no small courage on Russell's part to take the 
advice to quit his growing practice in Belfast for the uncertainties gf the 
English bar. Prudent friends were as ready to dissuade him from going ss 
ever they were to Christian in the Pilgrim's Progress;*but he hada just 
confidence in himself—Oharles Russell never wanted for,oourage—and to 
London he came, and, with his young bride, Miss Ellen Mulholland, by his 
side, set himself to faceethe world. He threw himself with the keen zest of 
conscjous power into the full tidesofeLondon life; attended Maine's lectures on 

* Roman Law anf Jurisprudence, which made a profound ard enduring impres- 
sjon on him; frequented the gallery of the House; h@ard Bizzy and Gladstone 
thunder agginat one another, and rote a weekly London letter for a Dublin ° 
neyspaper; but. he never let himself be distracted from his main object, 
knovwing*that the law is а jealous mistress and must be served with an exolu- 
stve devotion. “It is the only way,” .he said, “by which you ean succeed at 
the Bar.” “J don't think I eter ‘degpond " he adds; “but Į will give you ^" 
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a curious instance of the feeling of despair which sometimes comes over men. 
and able men too, During my first years at the Bar, Gully, Herschel], ande 
dined toguthor on circuit one night. Gully and Herschell were in a vety de- 
‘sponding hood. They almost despaired of success in England. Gully proposed 
going to the Straits Settlements, and Herschell to the Indian bar." It is 
curious to think of that night and to remember what these men ultimately ` 
-Herschell Lord Chancellor, Gully Speaker of the House of Commons, 
Russell Had, indeed, no reason to despond. Не made £417 in his first year, 
£261 inlhis sooond, £441 in his third, and £1096 in his fourth, .—. 
There is an anecdote of him at this period worth repeating as character- 
istic of . It happened once when heshad first come to London and 
was laying the foundation of his great career that the future Lord Obief 
Justice, went to the pit ofa theatre. The piece was popular; the pit мав 
> Cro and thé: young advocate had only standing room. All ona sudden 
8 at his side cried out that his watoh was stolon. Mr. Russell and two 
other mon: wor hemmed in. “It is one of you three, ” cried the man minus 
his watch. “ Well, we had better go out and be, searched,” said Mr. Russell, 
with the slertness of mind that did not fail him at a trying moment amidst 
an excited crowd, A detective was at hand and the suggestion was accepted, 
дан Russell walked out, the idea flashed through his mind that if the man 
ind him had the stolen property he would probably try to secrete it in the 
et of his front-rank man. Quick as thought, he drew his ‘coat-tails about 
nly to feel, to his horror, something large and smooth and round 
а in his pocket. While he was still wondering what this might ‘mean 
é fr him, {һе detective energetically seixed the hindmost man, exclaiming, 
t rou rascal—at it again?’ To Мг. Russell and the other man һе 
enr and bade them go free. But Mr. Russell, before ho had taken 
y, steps, reflected that hè could not "keep the watch. He went back to 
le box-office and explained, with a courage on whiah ho afterwards said ho 
rarely experienced greater demands, that though Һе did not, take the watch 
had it. Во saying, he put his hand into .his pocket and Pub. out—a 
forgotten snuff box ! 
! His practice at first lhy mainly iy the Liverpoob Oqiit of Pisis ad 
fon the Northern Circuit.. But a Liverpoel seputation is not long in reaching 
London i in these days. _ The first important London case in Which he was en-* 
| gaged was, Не Grasebrook, and so impresfed was Lord Westbumy with the 
ability of his argument that he shortly gfterwards offered him & Country 
‚ Court judgeship. Ву -1878 ho was in the full tide of professional suctesa, 
Thenceforward his history is wrijfen in the causes odlébres of the last quarter 
| of the nineteomth century. One. of the earliest was the * convent case’ f 
R | Saurin v. Starr—s case in Me в A young lady who. had’ joined в convent 
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complained of being sent away, and it had thus all tho piquancy of & Foligiotà 
candal, “ How happy,” exclaims Eloisa in Popo’s poem: 
- “How happy is the blameless vestal's loi ! | $e i 
The world forgetting, by tho world forgot ; . pU д 
Eternal sunshine of the spotless mind, 
Each prayer accepted and each wish resigned : 
Grace shines around her with serenest beams, А 
And whispering angels prompt her golden dreams," | 


© . But if-any one wishes to compare romance and reality—Pope's penne 
aud the true inner life of the convent, with its petty squabblos and “ law- 
thoughted care” —ho will find it admirably illustrated in the story of Miss 
Baurin. ` 
The Belt libel case was another cates эше: The alleged libel was hai 
Belt, who was a fashionable sculptor, was an artistic impostor, and that the 
busts and pieces of sculpture which he laid claim to were in fact the work 
of his pupils or assistants. The caso lasted forty-three days, and was. the 
topic of conversation’ at qvery dinner-table and in every club. Other cases 
in which Russell figured conspicuously wero the Fortescue. breach-cf-promise 
caso, the Dilko caso, and the Maybrick poisoning case ; but his most signal 
triumph was the great speech which he delivered beforo the Parnell . Gom- 
mission. Coloridge has somewhere defined eloquence as “ reason penetrated 
and made red-hot by passion." Sir Charles Russell's speech answers well 
‘to the. description. It was penetrated and made rod hot with the fire of 
patriotism—with a passionato love for the land of his birth. us m 
“The power," says Lord Justice Mathew, “which made him "— Charles 
Russell—'*the greatest advocate of his time was best displayed when fraud pr 
perfidy. or malico had to be exposed. -It has been said that the finest acters 
off the'stage are mambers of the bar. This was not true of Russell.. He 
felt'thé indignation and contempt which'he poured upon the witness, His 
searching questions flashed in rapid succession; his vehemence of manner, 
and his detormination to force out the truth, scoured him*a complete mastery 
of the dishonest witness.. His extraordinary power when addressing в jury 
was owing not 60 much to any oratorical display as to the authority which-he 
could always ежегсіве dver those he sanght to influence. Spellbound under 
his vigorous and often passionate reasoning, their verdict was often due to the 
-merits, not of te litigant, but of his counsel.” Somebody: once -said that his 
effect on æ witness was-that- of a 'cobra on a rabb®t. Describe the power, 
analyze it ра we-will,it remains as inexplicable as .genius; it flashed from 
hig) personality ; he was, ав Lord Bowen sail, an “elemental force” and his 
impgriods will’ and masterful temper, his egergy and concentration, were but 
-fhe outward and visible signs of this elemental force. Pitt possessed the 
sanb power. He could. qual an gd vorsory with a glanco; 
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“T oncoj"-says a barrister, “had an opportunity of realiking the -effect 
which: Russell must always. have produced on јигіов. . Icame into Court just 
as he was Њо ‘to speak in some great case, the particulars of which I'now 
forget. I ft- ‘near thé jury-box.and had a good view of him—could see every 
expression, evety gesturé, every glance. I then realized for the first time 
what a. splendid: man. he ‘was—what an impressive personality. I forget 
what he said. I cannot tell you whether the speech wag good or bad. But 
I don't fo Russell ;.he appears before me now as vividly as.when I saw 
him on that day. He seemed to me to be quite irresistible, not from 
anything lip said, but from.the whole appearance and demeanor of the man. 
Charles Rdssell, sitting quietly.in court faking no note, looking calmly 
‚ round, and| ionally tapping the lid of his.snuffbox; pomutsied бугу one 

who*came ie thin the sphere of his influence.” 

r Mr. O'Brien i in his interesting memoir tells how Russell once pounced 
down on his junior. s What are you doing!" ‘Taking a note,” was tho 
answer. " What the—do you mean by saying youare taking a note!’ Why 
don’t .you watch the case?” ` “How like Russell?” said a friend to whom he 
told:the story. _ “It was' just the same in playing cards with Mim. He’ used 
to insist оп шу. playing whist, and, worse still, on my being his partner. 
I knew ve oe about whist; whenever a card was played І used {о look 
at: шу, to soo what I had got. Russell would get very impatient at, 
this. He Gali rap the table and say: ‘Why are you looking at your cards? 
Why don’t- you watch the game? The game is on the table.’ He did not 
want to bran his cards. Не knew-them by heart." “So it was," adds 

• Me. O'Brien, ^in law. The game was on the tab]e there too. He knew all 
that could be known about the: cass before he came into court.’ Ine court he 
watched ithe. other side, and played on.thó instant without looking at his 
hand. |But he did not trust his.genius alone. He supplemented nature by 
art—got mp his briefs industriously. To qualify -hinfself for arguing’ mer- 
cantile at Liverpool he would sit late into the night with some export 

friend ing ooacifed in commercial routine, and great was the astonishment 
of commercial .witnesses when in orossexamination next morning he dis” 
oqvered & knowledge.of customs and tomas of-trade as fo tho "manner born. 
Whatever ho did, he did thoroughly—thtew himself heart and soul into his 
work... й What a fool I am!" he-was once heard to say- as fe entered tho ' 
. robing-room, fushed with his exertions in ‘court; “ knocking myselfto piecos 
about d twopenny-halfpenny digpute.” But- ho ‘could’ not help niin 
himself to pieces —it was part.of the intensity of his nature. e . 
‚Б ing some years before Ms death of his professiénal methods. d 
e ва: . l If you ask me to reduco the common pabit of шу life to:a orale 
. А * 
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I will tell you that I have only four ways of preparing my work. ‘First, to 
*do ono thing at a time, whether it is reading a brief or eating oystors, 
concentrating what faculties I am endowed with upon whatever I am doing 
at tho moment; secondly, when dealing with complicated facts, to arrango 
tho narrative of events in tho order of dates—a rule not always acted on, 
but which enabjes you to unravel the most complicated story, and to see the 
relation of one set ф facts to other facts. Му third гше із never to troublo 
about authorities or case law supposed to bear upon a particular point until 
I have accurately and definitely ascertained the precise facts. The last. rule 
is ono which the professional man will appreciate better perhaps than tho 
lavman. It is not only waluable—I may say this as I did not invent it—but 
very interesting to me individually, as I got it from Lord Westbury, when: 
young hand at the bar and pleading before him. I was plunging into cita- 
tion of cases when he very good-naturedly pulled me up and said: ‘Mr. 
Russell, don’t trouble ,yourself with authorities until we have ascertained 
with precision the facts,gnd then we shall probably find that а "number of 
authorities which seem to bear some relation to the question have really no- 
thing importent to do with it.’ My fourth rule is, Try and apply the judicial 
faculiy to your own case in order to determine what are its strong and weak 
pointe, and in order to settle in your own mind what is the real turning 
point in the case, This method enables you to discard irrelevant topics, aud 
" io mass your strength on the point on which the case hinges. ” 

* His habits of work," says Mr. Oharles W. Mathews, “at all times 
rovealed the strong man. Often when he was at the bar, ай when some 
sensational case was adjourned for the day, have I stayed with him in*his 
chambers and, as his junior, submitted something which had oocurred to moe, 
in tho hope of its*being useful, and almost as often has como the rebuke: 
‘It’s рав Буе o'clock. I don't intend to resume any : thought of the case 
which is progeeding пй] we meet here at ten o'clock to-morrow morning. 
Depend upon it, we have devoted as many hours to'Our work as can bo 
useful given to-day. In the morning our refreshed rhinds may bring us 

*fresh ideas. Will you kindly tell my clerk to cal] me in twenty minutes as 
you go out, for І ата speaking at Hatkney to-night, and if possible I always 
sleop between day and night’ wòrk?™ Simple as seem the words I havo 
above quoted, each one of thex,is something more than an indication of 
strength, in indicating how strength not only can but should be husbandod, 
e. What a power that powereof sleep at moments when feobler mortals, 
under the apprehension of some public performanoe, are frightening them- 
gelwes into panic which, though it may éhdure only until they face thoir 
audience and ara well through their first spokens sentence, eats into their 
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nervous strength, first to shatter and by repeated and continuous strain to 
destroy! But it must not be assumed, ” goes on Mr. Mathews, “ that Lorde 
Russell was not nervous when he rose to speak upon an occasion which he 
deemed one of importance. He has often told me that, in his opinion, a 
speaker required to be nervous tu produce of his best, and that an audience 
was much mote sympathetic to one who approached them nepvously and who 
by degrees and i in their sight and hearing lost his oonstraint under tho 
» influences of B own enthusiasm and their encouragement, " А 


For eloquence at the old ore rotwndb school Lord Russell had much more 
contempt than liking, and, as he was not himself apt to be swayed by “ tall 
talking " or * wotd-spinning, ” he could not'believe that it had any effect, 
even ,of a transitory character, on others. According to him, eloquence 

` consisted inthe power of evoking the sympathy and stirring the feelings of 
your audiente, * Every man can be eloquent, and on occasion every man is 
eloquent, ". I have heard him assert. He bas only te conyey to his audience 
that he fools what he says, and to make them feel what heis saying, to 
accomplish t most difficult task which can be sdt to eloquence and to win 
its highest 1 ward, On ordinary occasions he disregarded “ forh, "' and even 
disliked pretoration; but, when the босавіоп warranted, let all who delight in 
real eloquence turn to the report of the proceedings before the Parnell 
Commission to satisfy themselves that, given the “ cause," he could oonjoin, 
the «form? toit. Asa rule, I know for a certainty that he did not prepare 
what he: ws going to say. His “note” was at most в skeleton of incidents 
and dates’ chronological order, for which he was а great stickler. Lucidity 
was his first ambition—to make hig tribunal follow and understand his case 
his first and of self-display he never thought at all. The word “dwell,” 
written in| his own hand, was the most elaborate directiof€ to himself which 
I have" ever seen in any note of his prepared either for any opening or reply, 
and this signified thgt he was to make the most of that particular point. 

-~ «Ја dealing with an English jury, it is better, " he said to Mr. O'Brien, 
“ to go straight t$ the point—the ` less finesse the better. They are busy 
men, and jthey want to get away quickly. The gréat thing in dealing witif 
an English jury is not to lose time, Мәе finesse they doh’t appreciate—go 
straight at the witness and at the point, саи your cards op the table. It 
ія в simple method, and! think-a good method.” Like the present Lord E 
*Ohanoellor, he had great confidence in juries. Mr. Edward Dicey ance 
remark | to bim, after he had become Lord Chief Justice, that if he ( (Dies) 
were on his trial as an innocent man, he wóuld sooner bé tried by А judge 
thin by $ jury, Lord Russell's ofiswet was that if Mt. Dioey know as much 
° of judges 85 he did, he would FR his корша that juries, as a rale, fook 
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в more,oommonsense view of a case than the judges. , Charles. Russell was no 
forensic or judicial humorist—he was far too much in earnest; but he. had 
wit at command if he wanted.it. “ What's the extreme penalty for. bigamy» 
Russell?” said a brother barrister, sitting by him in court. . “Two 


mothers-in law, " replied Russell, promptly. . On the hearing of. а case in the 


Court for Crown Cases Reserved, he said: “І rémember а case in which a 
very innocent remark of.my own elicited the fact of a previous conviction; A. 
prisoner was addresding the jury very effectively on his own behalf, but, he 
spoke in а low voice, and, not hearing some of his observations, I said: 

* What did you say? What was your last sentence Ur Six months, my. 
Lord, ' he replied. ” igs 759 

| Lord Ruasell was not в great fer iran: oe men of ой. вте; but he 
always .earried with him two books. One was Locke оп. the Human 
Understanding and the other the Imitatio Ohristi. Locke "appealed | to his, 
logical faculty—his passion for clearness of thought, directness, lucidity ; 
Thomas в Kempis to the spiritual side of his nature, for he was thtough life 
a devout and loyal Catholic.. One other thing he always carried in his ав. 
and that was aypack of cards—this also symbolical ; for , cards , and horses 
were the chosen recreations of his life, . 

Intellectually the most striking and admirable quality in Lord Russell 
was his wide and clear vision. He iook large views, which English lawyers 
fo seldom.do. “In this he resembled his great countrymsn— Lord Cairns, 
His address on International Law at Saratoga is a good illustration; so is 
his address on Legal Education, delivered in Linooln’s-inn Нађ аах 
the question. he touched, he raised it to a higher platform. It was this, 
quality whjch inspired the confidence reposed in him by foreign nations, and- 
marked him out ag mediator in the disputes of nations. 

' Side by side with his professions] avocations he was taking an active 
part in politica. He throw himself with characteristic ardor into the Home 
Rule controversy. He was в capital platform speaker, ahd he spoke in all 
parts of the country. No place was too remote or too small. He would 
travel from London after a busy day in the courts and spend the evening in 
exercising his fervig oratory in heated halls. The double strain of this 
professional work and politics was “severe, and told upon his health, It- 
explained whaf*surprised many—his acceptance ofa Lordship of Appeal on 
Lord Bowen's death. A few months later, however? he found his true sphere, , 
Lord Ohief Justice Coleridge died, and Lord Russell succeeded to his place. 
UV « What does the bar say of me ?” he asked one of his friends soon after 
ls ejevdtion. tu They are delighted to find your Lordship во gentle and 
patient,” ` was the reply. “I suppose,” retorted the gredi man, “those 
wer the virtues that it was thought I should lack,” He was an ideal Chief 
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Justice—calm, i impressive, and of indisputable authority. “To see him at 
his best, " says one who knew him well, *was'to see him presiding over a 
trial where great interests were at stake and passions ran high.. Then and 
there he was'a true Chief Justice : the majesty, of the law speaking through 
him in apt ahd dignified words.” Such was the scene when Dr. Jameson 
and his associates were tried before him at bar for theire deplorable raid. 
But such opportunities are rare. Nowadays the Kiyg’s Bench is for the 
most part engagod in threading the labyrinth of statutory provisions—Locdl 
Government: or Public Health, Revenue or Finance Acts—not in great 
judicial displays, or in laying down important principles of law. 

One of; the most honorable characteriftics*of our English criminal 
law- however Draconian its severity in the past—was and is its acrupulous 
fairness to prisogars, Witness, for instance, the rule that a confession 
procured either by promise or threat is not admissible. The reason is to 
guard against the possibility of an innocent persen heing from weakness 
seduogd to accuse himself in hopes of obtaining thereby more favor, or for 
fear of meeting with worse punishment. In Reg v. Rose (18 Cox 0. 0. 717) 
the prisoner was indicated for larceny of certain corn, chaff, Sheep, poultry, 
and grass-seeds, the property of his master. The master, in the presence of 
з police constable. had asked the prisoner how he accounted for the number 
of the sheep оп the farm being. leas than it should be, and the prisoner, 
admitted that he had sold a lamb and a ewe to certain persons, The master 
then said : “ You had better tell me all about the corn that is gone, " adding 
it “would bf better" for the prisoner to do во. On this the prisoner was 
oofivicted, but the Court for Orown Cases Reserved held that the conviction 
could not stand. The confession was not voluntary ; it was, as Lord Russell 
said, preceded by an inducemont held out by a person fh authority. Reg. 
v. Farfiborough (73 L. Т. Rep. 351; (1895) 2 ©. В. 484) is another illustra- 
tion showing how carefully our criminal law is administered. • Tho prisoner 
in this case was charged with stealing milk. After the jury had been abeent 
some timo, the judge sent for them, and, in answer to questions put by him, 
they said they had not agreed upon their verdict, but that they believed thé 
only witness for the prosecution, The ju thereupon ‘caused a verdict of 
“ gujlty " to be entered. But the Court for Crown Cases „Бевегүөа set it 


aside. “There might,” з Lord Russell said, * have been many facts which - 


would have justified the jury in drawing the inference that те was no 
felonions intent, The prisoner might have* thonght he was allowed to take 
the milk, or he might have intended to pay for it.’ It was entirely. beydhd 
the functio of ће judge to draw fny inference of fact and thereby supply 
an essential part of the charge.” ” Jf oe were | not! BO, any traveller who 
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took a bun from а railway buffet, meaning to pay for it, might find himself 
“convicted of petty. larceny.* 

“In Beg. v. Silverlock (72 L. T. Rep. 298 ; 18 Cox О. O. 104) the prisoner 
‘had been convicted of obtaining money by false pretenses. He had advertis- 
edin the Christian World for a housekeeper, and had obtained from a lady, on 
the faith of his false pretenses, a deposit of £5. Application waa made to 
.quash the convictiop on the ground that it was not stated in the indictment 
‘that the false pretense wes made to any definite person; but Lord Russell 
promptly overruled the technicality. “The advertisement is addressed," he 
said, “ to all to whom knowledge of it may come.” This is a most necessary 
‘principle to uphold in these ddys when newspaper advertisements are the 
favorite medium for frauds of all kinds.—ZJ. T. 

1 © елы лш CEDE ¢ 
E Gilbertian Lawyers. 
‘The law and the айпа havo often been close allies. 
Mr, W. 8. Gilbert, Mr, Sydney Grundy, Mr. Herman Morivele, atd Mr. 
‚ Anthony Hoge all practiced at the Bar before they wrote for the stage, and 
‘many another name might be added to suggest how much the drama owes 
-to tho law, but Mr. Gilbert’s name alone is sufficient to indicate how deep 
‘the indebtedness is. ОҒ а] those who have deserted Themis for Thespis, 
* none haa ever turned his legal training to better account than has the author 
“of “Iolanthe.” Such dramatists as Mr. Sidney Grundy and Mr. Anthony 
“Hope take no delight in weaving legal plots. That is an oceypation which 
‘they wisely leaxe to playwrights with no knowledge of its dangers. But Mr. 
Gilbert, who knows the law well enough to know how to laugh at it, is never 
"happier than whep aiming his shafts of wit at the profession of which he was 
‘once в practising member. 
Е Judges, barristerg, solicitors—ell three branches of the legal profession 
come in for their share of satire, in the Savoy operas: „ 
Ths law is the true embodiment 
: Of everything that’s excellent, к А 
Е „1t bas no kind of fault or flaw, : 

| *Andgl, таў lords, embody thedaw. 

„Во sings the Lord Chatoellordn “Iolanthe,” perhaps the best of all 

Mr. Gübert's'legal charabters. Nobody but a legal dramatist oould'havo 
created tho interesting problem which confronts*this “highly susceptible 
cellog” who has fallgn in dove with a ward of court, “The feelings of 
adprd chance)jor who is in love with а ward of court are not to be envied. 
What Ys his position! Oan he give hie own consent to his own marriage 
"with his own ward! Oan he marry his own ward without М own consent? 
мй if he marries his own Ward without his own consent, can ‚һе commit 
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himself ‘for contempt of his own oourt! And if he commit himself for 
contempt of his.own court can he appear by ooupsel before himself for arreste 
of his own judgmenz! Ah, my lords, it is indeed painful to have to sit upon. 
a wooleack which is stuffed with such thorns as. these.” Not less amusing 
is the account given by this “ constitutional guardian ” of “ Pretty young 
girl in chancery” of the ^ mew and original plan” on which ho detormined 
to work “ when he went to the bar as a very young per. "e 
ГЇЇ néver throw dust in a juryman’s eyes, 
; (Baid I to myself, said I) 
Ovhiod Wink а judge who di n9 теге, 
(Baid I to myself, said I) 
Or assume that the witnesses summoned in Гогов — 
In Exehequer, Queen's Bench, Common Pleas or Divorec, , 
e Have perjured themselves as a matter of cours, 
„ "Баја I to myself, mid T) 

It is bo it noted, an “equity draughtsman” who thus determines to 
conduct. common-law cases with scrupulous fairnesg, but this, perhaps, is to 
be counted'as another proof of Mr. Gilbert's humgn The following verse 
is intended to apply to the bar as a wholo: s "Ev ; 

E'er I go intu court I will read my brief through, e 
(Baid I то myself, said I) : : 
And I'll never take work Im unable to do, К 
(Baid I to myself, mid I) ғ 
My learned profession I'L never disgrace 
By taking а fse with a grin on my faces, 
When I haven't been there to attend to tho сазе, : 
4 (Said I to myself, sald I) E. 
огап judges are fond of indulging in reminiscences of their forensic 
days. Mr. Gilbert seldom aims his shafts of wit ht the bench, though Ko Ko, 
in “ The Mikado " includos in his long list of social offenders who hever will 
а missed “That nisi prius nuisance, who just now is rather rife, the Judicial 
Humofist." Ho is accustomed to mako his occupants of the bench the vehicles 
of his satire on the methods of the bar. Even the.judge in “ Trial by Jury ”- 
—“ and a good judge too ”—is chiefly occupied in explaining how he camo to 
be в judge. ‘He fefl in love with “a rich attorney's elderly ugly daughter," . 
who might, * very well pass for forty-three, in the dusk, with а light behind’ 
her," and that rich attorney promised he should * reach “the roward of his 
pluck at the: ш and Middlesex Sessions. " e e. > 
„ The gich attorney was good as his word, 
The briefs cams trooping gaily, * 
| Ahd every day my volos was heard 
. At tbe зеніоц or ancient Bailey. < 
All thieves who could my fees afford, * eo EA 
Relied on my Stations, ^. 
nos And many a burglar Гуо restored 
А To Ши frionds ажа his гоја болар . * 
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Members of the bar figure but little in Mr. Gilbert's plays. Almiost the’ 
enly barristor his wit and fancy have creatod is Sir Bailey Bairo, Q. C., M. 
P. ір “ Utopia " of whom Princess Zara sings : ” 

' A complicatel gentleman, allow me to present, 
Of all the arts and faoultles the torse embodiment, 
He's a great arithmetician who ean demonstrate with eius, 
That two and iwo are threo, or five, or anything you please ; 
"ipe uai перане те to you 
° That black is when lookod at from the proper point of view : 
A marvelous philologist who'll undertake to show 
That “ yes ” is but another and a neater form of “no.” 

This description of his marvelous powers is ovident]y not displeasing 
to the honorable and learned gentleman, for he is candid чо. to 
айа: 

All prtooneetved ideas on any subject I oan soont, и 
And demonstrate beyond all possibility of doubt, 

That whether you’re an honest man or whether you're a thief 
Depends an, qhoes solicitor has given mo a brief. 

Solicitors take a legitnfhaie pride in the fact that Sir Henry TEN was 
the first practhsing member of their branch of tho profession to become s 
Cabinet Minister. Long before, however, Sir Henry Fowler became Secretary 
of State for India, the author af * H. M. Б. Pinafore, perceived how excellent 
8 stopping-stone Lo the post of First Lord of the Admiralty was a stool in a 
solicitor’s office. Bir Joseph Portor, who, while an office boy, “ polished up 
the handle of tho big front door," contrived to make his mark even as à 
junior clork in an attorney's office. 

In serving Writs I made such a name, 

* ‘That an artieled olerk I soon became ; 

eof wore clean collars and a brand new suit, 
For the pass examination at the Institute. e 
And that pam examination did so well for me, | 
° That now Iam the ruler of tht Queen's nevoe ! y 

€ Two ds members of the solicitor branch of the profession have been 
admitted at tho Savoy. There is the notary in “The Sorcerer” who, “dry 
and snuffy, deaf and slow” is “everything that girls detest,” and thero is the 
more attractive notary in “ The Grand Duko" who sings of the Princo who 


“peated an Acty short and лара» which may be briefly stated.” ° 
А Unlike the complicated jaws ° x 
A parliamentary drayghteman draws, 
a’ . н may "be briefty stated, „ 


* Опе of thæbest pieces of satire in Mr. filbert’s play is to be found in 
The Mountebanke," whoro, in singularly ingenious rhymes be explains why ' 
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Ophelia * ought to have instituted а breach- of promise action against the 
molancholy Dane. $ e 


Ophelia to her sex was a disgrace, 
Whom nobody could feel compassion for. 
Ophelia should have gone to Ely Place, 
To consult an eminent solleitor, А i 
—L.J. s 
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А Code of Ша Таш of Compensation under th Lande (awe Adis, ола odor 
Statutes relating to the compuleory purshad or injurious afecting of 
land. By Вүгүліх Mayer, B. A. (Losp), Рн. D., Barrister-at-Law. 

Loxpox: Sweet and Maxwell, Limited, 3 Chancery: Lane, W. О. 1903. 

Roy. 8 vo. Pages lviii and 853. Price 388, 

THE lọw of compensation has of late aftracted* considerable attention 
of the public and the profession in the City of BombAy owing to the working 
of the Оңу of Bombay Improvement Act (Bombsy Act II of 1898). This 
Act has already furnished a model to the Government .of' Mysore, who 
have framed an Act for the improvement of the Оњу of Bangalore; 
and the Government of Bengal have in contemplation an enactment, 
on the lines of the Bombay Асі, for the. improvement of the City of. 
Calcutta. . Before the passing of this enactment, the acquisition of 
lands waa in tho Оңу of Bombay, as it is now in tho rest of 
India, compensated for in sccordance with the provisions of the Таш! 
Acquisition Act (I of 1894). But the decided cass on this latter Act sic 
very few: while those under the City of Bombay Improvemerft Act aic 
fewer still, for as remarked by the present Ohief Justice “the provision in 
favour of appeal to the High Court Кав hitherto proved illusory” (5 Bom. L. 
R. р. 438). In this state of affairs one has necessarily to soek? the aid of 
precedents afforded by case-law in England, under various statutes relating 
to the compulsory purchase of land: and he can scarcely light upon any book 
better equipped than Dr. Mayer’s work on the Law af Compensation. . The" 
intricacies and refinements of the law of gompensation .arb.rarely equalled: 
and, certainly not, surpassed by any branch of English law.e In India*that 
law is mostly confined фо the dry iermínology of a limited number of 
sections in the two enactments referred to above; whereas in England, the 
law has stood the test of over halfa-century atd has accumulatell а wealth 
of precedents “for an equally long period of time. The ‘work *undérerevidw 
presents both of these in an ble form. Part I treats'of the Lands 
Clauses Acts, Railway Olauses Acts, Water Works and Gas Works dct, 
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Local Government Acts, Public Health Acts and other Miscellanedus Acts 
pertaining to the subject. Every section of these statutes is very carefully 
annotated. The annotations are throughout enriched by plontiful, extracts 
from judgments: and embrace every reported English case that has any ' 
bearing upon the subject. The practical portion of the work begins with 
its numerous appendices. The embody Precedents 55 in number, the . 
Arbitration Act, the Settled Land Acts, Rules of the Supreme Court for 
motions and other applications, Supreme Court rules as to lodgment of 
funds in Court, Titles to originating summonses and petitions: "under the 
Lands Clauses, Consolidation Acts, 1845-1869, Crown office rules for manda- 
mus and Order 53 of the rules of the Supreme Court, Specimens (24). of 
valuations made for the purpose of assessing compensation, valuation 
tables (8); and Report of Select Committee of House of Lords on bettermfnt, 
with specimens of betterment clauses. Thus, this volufne contains all 
available information on tho practice and the law of compensation, put in 
an orderly arrangemdnt ; , ‘and we can say with great pleasuro*that tho : 
profession and the public econcerned will find this treatise an extremely 
useful publicatyon. Tho index at ihe endis very detailed and exhaustive 
and adds greatly to tho utility of this valuable treatiso as а. work of 


referenoe. 





The Principles of Hindu Law. By JOGENDRA OHUNDER (нове, M. A., В. L., 

Pleader of the Calcutta High Court. ОліосттА: S. O. Auddy & Oo., 

58 & 12 Wellington Street. 1903. Demi 8 vo. Pages lmiiand 794. 

Prioo Rs. 10. 

“A wonx oh Hindu Law compiled from the Sanskrit texts as ales from the 
decided cases was as yet в desideratum; and the credit of supplying it in an 
eminent degree deservedly belongs to Mr. J. 0. Ghose, a well-known plgader 
of the Caleutta, High Oorrt. His modus operands is briefly this. ‘On each, 
subject he has collected the texts of Manu, ‘Gautama, Baudhayana, 
Apastamba, Vishnu, Yajnavalkya, Narada, Vribaspati and Pgrasara, as found | 
in the texts as printed in Europe and India and he has given the translations’ 
as found in the Baexod Books of the East, Whenever"he found the translations 
„not sajisfactory or where the texte were not translated at all, tho author has 

placed his own * translations. ` He, has also collected the’ texts of. Sankha 
Г алба, Hérita, Katyayana, Devala, Vyas and othêrs. Thus, the learned 
aughor can justly claim to haye breught together all the texts now extant of ` 
the N cdas, Богів and Puranas on the subjects dealt with in the*book. Tho 
collecsion of texts is followed by в detailed statement of the rules ‘af law, as 
ostublished by the decisions and tho reasons given in thom. ів pert of thc 
book is 1s rofroshod with a healthy orjticism m some of tho judgments of ous 


Ф 

August 1998) JOURNAL, 135. 
Courts. The learned author has at various places coinbated the views of some 
of the writers on Hindu law and has ably shown thet to be not worthy of 
. implicit acceptance. The book is divided into eleven chapters, treating of Hindu 
Jurisprudence and Sources of Hindu-Law, Inheritance, Rights of females, 
the joint Hindu family, Adoption, Marriage, Gifts, Religious institutions and . 
endowments, Impartible estates, Custom, Ohange of domicjle or religion &о. 
and Bhudras. These titles occupy the whole subject of Hindu Law. Woe have 
examined parts of the book and are glad to be able to say that this ise 
most original and critical work on Hindu Law. It is the only work which 
combines the effect of Sanskrit texts with the rules deduced from the Judge- 
made law. Mr. J. О. Ghose is an &ooomplisNted Sanskrit scholar and a well- 
knoyn lawyer : and every page of this book bears eon to his scholar- 
ship and versatility. 


Commereial Law. Elementary Commercial clase-books, By J, E. 0, Munro, 
LL. °M., Barrister-at-Law. Second edition, "by J. а. PnasR, of the 

Inner Temple, Barrister-at-Law. Loxpon : Mcmillan and Oo., Limited. 

1903. Or. 8 vo. Pages x and 194. Price Зе. 6d. 

THE main purpose of this hand-book is to give an elementary knowledge 
of Commercial law to the merchant. It ів, therefore, written ina “lay” 
language for the better comprehension of lay people. The book is throughout 
free from the citation of statutes and decided cases, Itis divided into five 
parts. Part I treats of mercantile persons and mercantile property. Part IT 
is designed ёо acquaint the reader with the law of formation of contract, 
ogpacity of parties to contract, the form of and consideration for contracts, 
the legality of the agreement, possibility of performance, effects of mistake, 
misrepresentation or fraud, the assignment of contracts, and performance, 
breaah and discharge of contracts. Part III concerns itself with the 
leading commercial ‘contracts, wis, partnership, principal and agent, the 
sale of goods, insuragoe, guarantee, charterparties, bills of ladirfg, bills, notes, 
cheques and I, Q. U.s. Part IV deals with the law of bankruptcy; and 
Part V with the application ofthe law. Thus, this book contains eve 
thing which a merchant oùght to know, and the knowledge ef which is sure 
to guide him aright whenever he is umexpectedly called upon to meet a 

sudden contingency. This manual will also be useful to the studentts of 
law. He will find*thereall the cumbrudhs principles of law pxeeented in 
* а plain language, easy to understand, gasy to remember and easy to 
reproduce. “Ihe questions at thé end of the book will be of great: servioó to 
him in testing his progress, andig anticipating the tests whidh the examiner 
expects of hime The learned author has в word of caution to his merchazft 
reader warning him not to pride nee on being a pundit in commercia] 
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law because he has mastered an elementary treatise; he cannot of course 
flispense with the aid of his legal advisers: but an elementary knowledge of 
commercial law will save him the trouble and expense of peeping into a 
lawyer's office at every little turn of business, 


' Pars Law. By Рвлмл А. Rawa, B.A, LI. B; Vakil, High Court. Bom- 
BAY: The Examiner Presa. 1902. Demi 8vo. Pages 78 and ovii. Price Rs. 3. 
e THs is, во far 88 we are aware, the first attempt to put *the Parsi Law, 
statutory and case-made, in a neat form. The only book that existed 
hitherto upon the subject was the Parsee Acts, edited by Mr. Sorabjee Sha- 
purjee Bengalee, published at tthe expense of the Parsee Law Association, 
and printed as far back as 1868. This book contained the bare texts of the 
Acta ; and is notavailable for some years past. The present book is a “con 
siderable advanoe upon Mr. Bengali’s book. It is divided into two parts. 
Part I treats of Inheritanpe and Succession, The Parsi Intestate Succession 
Act (XXI of 1865) with opmmentaries finds a place here and it is followpd by 
в summary ofthe Indian Sueoession Act (X of 1865). Part II is occupied by 
the Parsi Mariage and Divorce Act (XV of 1865) with commentaries, Rules 
and Orders under Parsi Marriage and Divorce Act, and Law аа to bridal 
presenta amongst Parsis. In the appendices are reproduced Parsi Ohattels 
Real Act (IX of 1837), Indian Succession Act (X of 1865), Rules and Regula- 
‘tions for Parsi Ohief Matrimonial Court in Bombay Presidency, and Table of 
fees, Looking through the book we find that the annotations are very care- 
fully prepared, are full and are brought quite upto date. The book will, no 
doubt, be welcomed by the profession as a handy book on Parsi Law. Ы 





Principles of Eqwity. Ву M. L. AaARWALLA, B. Во, LL. В (Lond.) of 
Gray's Inn, Barrister-at-Law ; Advocate of the High Court, N. W. P. 
ALLAHARAD: Ram? Narain Lal, Кайта Road. 1903. Or.8 vo, Pages 
xix, 318 and xxiv. Price Rs. 3. 

Tris book is written specially for the use of students, It deals with 
the Maxims of Equity, ! Mortgages, Specific Reliefs, Trusts and Administration 
of the Estate of Desessed persons, The writer has adopted the texts of the 
, Acts af Indian «legislature pertaining to the subject as the ground-work of 
" this manual. They are welded into a continugis whole by means of 
decided садов English and Indian. For a detailed study and grasp of the law 
study of larger works will be neoesbary. But when a student has oyce mastered 
his *eubjgot, heewill find this book a helpful companion for the purposes of 

his studies, when his examination is at hand. This, book is very 
concige and handy «nd has the Шаар of being таны 
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INTEREST INA MORTGAGE DECREE 


Г is now settled law that in a mortgage suit the mortgagee is entitled to 

interest at the contract rate from date of suit till date of decree. The 
further question whether subsequent interest at theesame rate from date of 
decree to date of payment or realization is claimalfib by him as of right or is 
only désoretionary with the Court, does not seem-to be oovered by any 
authoritative ruling of our High Court. The point beitg of frequent 
occurrence in our law Courts, it will itis believed, not be amiss to draw 
attention to it in this Journal. 

The answer depends on a correct interpretation of section 86 ( section 8% 
being identical in terms in this respect) of the Transfer of Property Act. 
The section pnacts that 

gs Kl'he Oourt shall make a decree ordering that an account be taken of 
what will be due to the plaintiff for principal afd interest on the mortgage, 
and for his costs of the suit, if any, awarded to him, оп the’ day next 
hereipafter referred to, or declaring the amount so due at the date of such 
decree, f 
* and ordering that, upon the defendant paying to the plaintiff or into 
Court the amount во due, on a day within six months from the date of 
declaring in Court the amount во due, to be fixed by the Oourt, the plaintiff 
бо. &с.” * є . Е 

Ав just stated, there is no direct Bowbgy ruling on the point. The case 
of *Chaturbhat vs Hurbhamji (20 Bombay, 744) simplyesays that Ше. 
mortgagee is entitled to anterest at the contract rate up to date of decree, and 
the Court has no discretion to refuse to award such interest, but is wholly 
silent as to future interest. . и : te 

The Oaleutts High Court hag laid down the following rulés in 4he case 
of Surya Narain Singh v. Jogendra Narain (20 Calcutta, 360):— * e 
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“The terms of section 86 of the Transfer of Property Act exclude the 
iscretion conferred on the Court by section 209 of the Civil Procedure Code 
їп cases coming under the Transfer of Property Act. 

* Section 86 of the Transfer of Property Act binds the Oourt to give a 
decree at the rate of interest provided by the mortgage if it be a rate to 

-which no valid legal objection can be taken; that interest must be во 
computed down to the day fixed by the Court, according to the terms of the 
2nd paragraph of the section, that is the day being one within six months 
froin declaring in Court the amount due. The amount to be declared due is 
the amount due for principal and interest on the mortgage, including 
interest at the rate provided by the mortgage deed up to the day so fixed; it 
is the same whether it be agtertained on an -account being taken by the 
order of the Court, or be ascertained by the Oourt ‘itself. ” • 

Rule 555 in Belchambers’ Rules and Orders runs as follows ( 24 Calcutta, 
T16):— Unless otherwise ordered (in the decree!) interest shall be 
computed on в mortgage, at the rate mentioned therein, until the end of six 
months from the date of theedecree or until the end of any further period to 
which the time may be enlírged. Subh interest shall be added to the 
principal, and tMeresfter interest shall be computed on the aggregate amount 
at the rate of 6 per cent per annum, " 

The Calcutta practice thus seems to be to allow interest at the contract 
rete until the decree is made absolute and thereafter at 6 per cent until 
realization. 

. The same practice appears to prevail in Madras: Interest gt the con- 
tract rate should be decreed for the period allowed for payment by the mort, 
gagor, and subsequent interest should be decreed at 6 per cent only (Subba- 
тауа Ponnteams, 21 Madras, 364); and probably in Allahabad also (Bakar 
+. Udit Narayan, 71 AIL, 361). = 

If this practice is ооргес and accurate law, it is submitted with the 
greatest deferettce that it hust in a messure work harshlyon the mortgagor, 
failing as it does to take adequate notice of his interests also. Reverting to 
its wording, section 86, it will be seen, directa the Oourt to pass a decree 
ordering that, upon the defendant payipg into Олич the amount во due...... 
the plaintiff shall deliver &с. And, according to the above Surya Narayan’s 
„саве, that amoung, whether ascertained at the date of the* decree or subse- 
quently, myst include the principal, and interest upto thetlay fixed by the 
Oourt for redemption, and costs. Ifthe amount so ascertained is not paid 
in fail by thb mortgagor, the Üourt has no péwer to accept a shorter pay- 
ment as s»valid flischarge of the decree, or tg refuse on that ground to make 
the doree absolute, Now it may happen that the mortgagdt offers pay- 
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ment on the very next day of the passing of the decree. In that case there 
is no valid reason to insist upon his paying future interest which has fot 
even begun to run. Yet the above ruling leaves no option to the Oourt to 
adjudge the smaller payment as a full discharge of the decree. 

Then, also, the expediency and justice of tying down the Court's hands,, 
by an affirmative rule of the nature cited above, to award compound inter- 
est on the principal after the decree is made absolute, may fairly be doubted, 
at least in cases where the delay in the realisation of the money is not attri- 
butable to any act or omission on the part of the judgment-debtor. It is 
common experience that delays in а court-sale, especially when the decree is 
sent to the Collector for exeoution, are not uafrequently caused by the creditor 
himself or by any real or supposed difficulties which the officer entrusted with 
th8 sale experiences in the course of the proceedings. Often, realisation is 
frustrated by the purchaser not paying in the price within the prescribed 
period, or by reason of the sale being altogether get aside. То charge the 
mortgagor with interest in such cases is to inflict on him an amount of 
punishment he does not justly merit end is umable to bear. The Calcutta 
ruling and practice, therefore, are, to my humble thinking, eot well adapted 
for acceptance without proper qulifications and limitations. 

. The question, then, is whether section 86 permits a modified and (во to 
say ) a more equitable constrution. In the case of Maharajah of Bharatpuy 
v. Ram Kanno ( L. R. 28 І. A. 35, в. о. 23 All, 181) their Lordships of the 
Privy Council, “expressing their concurrence with the Courts of Oaloutta and 
Madras afd the ultimate decision (21 AIL, 61) of the Court of Allahabad”, 
held merely that section 88 must not be construed (so the head note runs) as 
precluding interest upon a mortgage after the day fixed for payment of the 
amount due thereunder into Court. Во itis diffidently apprehended that the 
question propounded in this note is still an open question. 

Turning, then, to the section it must be admitted at onoe thst tho expres 
sion “on the date nèt hereinafter referred to” in the first paragraph is singu- 
larly perplexing? It may mean either the day within six months fixed by 
the Court, or the date of declaring in Court the amount во dug. Grammatical 
end natural sense favours the former meaning, having régard tothe use of 
the identical word day in both paragraphs, but renders the (provisione of the, 
section more or lass incongruous and anemalous. ‘The section provides two 
forms of decree under it. The deoree may order that an account be taken 
of what will be due...on the day,next herbinaftor referred to, in* which oase 
interest at the contract rate will have to be calculated up vo that dey at 
least; or may itself declare thf amount so due at tho date of such ccwe 
in which caso interest will have to be , calculated up wo that, date 
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only, as otherwise the worde “at the date of such decree” will be mean- 
fhgless. It will indeed be an unpleasant revelation to the mortgagee to be 
told that if the decree is putin one fórm- he will geta lesser amount of 
interest than if it were put in the other form. То shut out this startling 

. anomaly the case of Surya Narayan (cited above) has supplemented the 
latter form by reading into it the words “including interest at the rate 
provided by the mogtgage deed up to the day so fixed". This, it will be 
readily conceded, though perhaps perfectly correct law, is doing violation to 
the grammatical and natural sense of ‘the words used. Thus, pure gram- 
matical interpretation fails to give us sound law. 

The second meaning i» calculated to secure а perfect agreement between 
the two forms, without doing any greater violence to the rules of grammar than 
is involved in its alternative; we have only to read “the day, next hereinafter 
referred” to mean “the date of declaring in Oourt". So read, the section is 
fully consistent. The Ooyrt may pass a decree directing accounts to be taken 
in which case interest will be calculated up to the day on which tho рсө of 
redemption is ascertained And declared, or declare that price in the decree 
itself in which ecase interest will run up to the decree-date only. In either 
case the essential and limiting date of irreduciblé interest at contract rate is 
the date of declaring the amount. 

. This view derives considerable support from Form of Decree, No, 128, 
in Schedule IV to the Civil Procedure Code. It says “The Registrar do take 
an account of what is due...for principal and interest on the mortgage... 
mentioned in the plaint, &nd...do declare in Oourt on the day of 
what he shall find to be же for principal and interest as aforesaid... And 
upon the defendant paying into Oourt what shall be certified to be due to the 
plaintiff for principal and interest as aforesaid together with the said costs, 
within six months from the date of declaring in Court the amount so due, 
it is ordered &о”. "Here there is no ambiguity that the interest 
at the contract rate is to be caloulated up to the date of certifying the 
amount, there being no direction that subsequent interest $t the same rate 
should be included in the amount. It will be noted that section 87 of the 
Transfer of Property Act, whilst making some verbal alteration in the next 
. following From,No 129, has left this Form untouched. І паву therefore well 
be concluded that the Legislature thought the Formyenbodied a fairly correct 
expression of its object and meaning underlying section 86. 

-* Tho object of fixing a dgy for payment by the mortgagor is for the 
pufpose pf assigning a definite time at which the mortgagor’s right of 
tedeMption is to cease and the mortgagee’s right to foreclose, or sell is to 
attagh, and not for the purpose of staying the payment of interest (28 L A., 
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at page 45, ),and—if such addition is permissible—algo not for the purpose of 
increasing interest. The declaring of the amount is as essential a step in a 
mortgage proceeding as the fixing of the day, in order to certify to the 
parties the exact amount of redemption. And it is only fair that the mort- 
gagor should not be placed at a disadvantage by inclusion of anticipatory 
future interest -in that amount. The amount should ліве up in pro 
portion to, and not irrespective of, the delay in payment, and accord- 
ing to the equities from time to time existing -between the parties. Кш 
reasoning is correct, the most appropriate time at which interest at contract 
rate ав such should stop would be the date of declaring the amount. 

Then, again, this view entails no logs of 4ntesest on the mortgagee over 
and about what every other holder of a money decree is subjected to by the 
law # and he is after alla money decree-holder only. As such, he will be 
entitled to the benefit ОЁ section 209, Civil Procedure Code That section is 
inoperative so far and only so far as itis superseded by the special provi- 
sions of thé Act, but must still regulate all mattera,beyond those provisions. 
Section 86, it has been already stated, does not preclude further interest 
which is thus still free to be dealt with under в. 209 of the Code, So dealing 
with it, the Oourt may award it at such rate up to the contract rate and for 
such period as the particular circumstances may require. 

Where the day for payment is enlarged from time to time, sections 87 . 
and 93 empower the Court- to impose such terms as it thinks fit. One of 
the principal of such terms will generally have reference to interest. This, 
again, show®that the Legislature did not intend to lay down a hard and 

e fast rule about future interest, but left the mattes to be adjusted from time 
to time according to the exigencies of each individual case. . 

То concude: The award of interest at the contract rete, if not open to 
any. valid legal objection, is obligatory. up to the date of the decree or of 
declaring the amount in Court, and is discrefionary thereafter, tho 
discretion being a jüMioial discretion to be excercised on ‘proper qnl 
grounds. e 
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Oorratam-—Photograph—Photopraph ; it for oron behalf 0 
other person for a good or а salutis a Photograph бе. 
request of siiter—Fine Arta Oopyright Ast, 1862 (25 & 26 Vict. c. 683, a L 
2n. в photographer takes a photograph at the request of the sitter upon. 
е m terms that the sitter will pay for бака it, dt under circumstances which 
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p 721° an implied promise to pay on the sitter’s part, the photograph i is 
* «made or executed for or on behalf of any other person for a good or a 
valuable consideration " within the meaning of в. 1 of the Fine Arta Copyright 
Act, 1862, and the copyright in the photograph is in the sitter, notwithstand- 
ing that tho property in the negative, in the absence of any agreement for 
its purchase, may remain in the photographer. Bouoas v. Oooks (1903, 2 К. 
B. 221). 

Е ТЕМ Tie- of life polioy—Mistake— Death of assured before 
contract—Subsequent knowledge by one party—Assignment— Reacission after 
completion —UÜoniract — Vendo and purchaser. A contract for the sale of а 
life policy was entered into by both parties in the belief that the assured was 
alive, and the dontract was completed by assignment. Between the dates of 
the contract and the assignment the purchaser reoeived information which led 
him to believe that at the date of the contract the assured was dead, whioh 
after the date of the asaignment was ascertained to have been the fact, but 
the purchaser never disebosed his information to the vendor : :—Häd, that the 
vendor was entitled to havb the transaction set aside nonwithstanding that 
it had been e&mpleted by assignment. Soott v. Coulson (1903, 2 Oh. 249). 

. ент AND Am—Anotent lights—Injunction or damages—Future 
injury—Oppression— Eatortion—Juriadiction—Lord Cairns! Act (21 & 22 
Vict. o. 27), в. 2. The plaintifs brought an action for an injunction to 
restrain the defendant from erecting a building so as to darken their 
ancient lights. The defendant alleged that the plaintiffs | had bought 
their house merely with в view to extorting money from. any person 
who tried to build on the defendant's land; that the action was therefore 
oppressive; that the injury (if any) would be trifling; and that it was a case 
for damages, and’not for an injunction:—Hed, that the plaintiffs’ windows 
were ancient lights, and would be materially interfered with by the®defend- 
ant's proposed buildings; that it was not extortion or oppression on the part 
of the owner of an easement to ask a price which the property for excep- 
tional reasons in fact commanded; and that an injuretion ought to be 

granted. Cowper v. Laidler (1903, 2 Oh. 337). . 


MonraAag— Redemption, , Eguñty of—“Onæ a mortgage always o 


. mongage ”—Qlog on redemption—Morigage of shares in company—Stipu- 


lation that mortgages shall be embloyed as broker by thesompany, A holder 
of shares in в tea company mortgaged the shares to secure a loan and agreed 
touso his*best endeavours to sechre that «always thereafter " the mortgagee 
sitould have the sale of all the company’s t teas as broker, .and in the event of 
фу оѓ the company’s teas being sold otherwise than through the mortgagee 


to pay him the amount of the commission he would have earned if the teas e 
. . 
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e 
had been.sold through him. The mortgage was paid off and the company 
afterwards changed their broker, The quondam mortgages having brought e 
an action against the shareholder for breach of the above agreement :—Held, 
by. Lords Macnaghten, Davey, and Robertson, Lords Shand and Lindley 
dissenting, that the case fell within the principle of Browne v. Ryan, [1901] 
2 I. К. 653, approved by this House in Noakes v. Rice, [1902] A. О. 24, that 
the agreement was not binding, and that the action could ло be maintained, 
Bradley v. Oarrité (1903, A. C. 253). & 
Мватлавнок — А0йоњ for personal injurisa—Invitation to travel on 
_ engine-— Duty to take reasonable cars under the circumstances — Liability for 
` negligence of servants. The defendant was conjractor for making в tunnel 
for a tube railway, and had constructed, for the purpose of carrying out the 
work, temporary line on which an electric engine ran. This engine was 
‚ used to draw trucks containing the excavated material to a spot where it 
could be brought to the surface. It was not fitted for passengers, and the 
defendant hgd directed that no one should be allowed to ride on it but the 
driver anda guard. It had, however, been used 4 carry officials in the 
employment of the defendant and of the railway company, with the knowledge 
and concurrence of the defendant's representative. The plaintiff was an 
inspector of works appointed by the etigineer of the railway, and he acoepted 
from the defendant's timekeeper, who was riding on the engine, an invitation 
to be conveyed by it to his destination. An accident happened while the ° 
plaintiff was on the engine, and he sustained injuries. In an action to 
recover damages from the defendant in respect of these injuries, the jury 
found that the plaintiff was on the engine for his own convenience, but with 
* the ‘permission of the defendant's representative, afd that the accident was 
due to the negligence of the defendant's servants :— Held, that the defendant 
must be taken, through his representative, to have permitted the plaintiff to 
ride on the engine, and that his liability was that of a person who undertakes 
the carriage of ‘anothey gratuitously ; that the duty in such a case is that the 
care exercised must be reasonable under the circumstances ; that there was 
evidence of such a failure of due care on the part of the defendant's servants , 
as would make him responsible for damage arising therefrom; and that the 
plaintiff was entitled to judgment, Harris № Berry Ё Оо. (1803, 2 К. B. 219). 
PaARTNERSHIP—JAability of estate of deo du AMA for goods  * 
sold and delivered—G@oods ordered in lifetime of partner but delivered after 
his death—“ Debt or obligation’ ’—Parinerghip Aot, 1890 ( 53 & 54 Vict c. 
39), 5, 9. The estate of a deceased partner 18 not “liable in an action for the 
price of goods sold and delivered whpre the order for the goods is gifen in 
the lifetime of the deceased partner but delivery does not take place til i 
. after his death. PAN munus su d 212). "uet 
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WinL—Ademption—Oharitable legacy—4ft to endowment fund— Hoaspi- - 
éal—Partiodar purpose. A legacy to the trustees of the endowment fund of 
а hospital ів а legacy for a particular purpose, and is therefore adeemed by a 
gift of the same amount to the same trustees in the testator's lifetime. In re 
Corbett. | Corbett v. Lord Cobham (1903, 2 Ch. 326). 

—— Тво Оў! over—Construction. In a gift over on failure of the line 
of one child to "other of my children:and their issue," the word issue must 
goceive its plain and ordinary meaning, and not be restricted to the issue of 
children dying in the lifetime of the testatrix unless the rest of the will 
plainly requires it. The gift over in this case was subject to the condition - 
that those only took under it who were also beneficiaries ynder ihe original 
gift, in which original gift issue was restricted as above by the immediate 
context :— Held, that that was insufficient by itself to control the meaning of 
the word used in a new connection. Accordingly the appellants were entitled >» 
to share in the said gift over as issue of a child other than the child whose 
line had failed; and this’ notwithstanding that under the original gift they 
had taken in substitution for their mother. Edyvean v; Archer, Im те Har- - 
rieit Brooke, Deosased, (1903, A. О. 379). 


GLEANINGS. 


The Dootrine of Ultra Vires. 
HE theory which underlies the law of public and private, corporations 
is not new. It can be traced back through the period of modern and 
medieval European histoty to the time when imperial Rome, from her баі 
by the Tiber, ruled the world. But while the theory is almost as old as civi. 
lization itself, yot, corporations as they exist today are purely the result of 
modern enterprise and, progrees ; and the law governing this modern product 
through all the stages from the creation of its corporate life, to ita corporate 
death, ів naturally the product of modern legislation. 

And throughout the voluminous mass of law relating to this gubject, in 
“all its manifold ramifications, there cgn be found no questions more important 
or more difficult of solution tham those arising in connection with the ulira 

• viré acts ande contracts of a coyporation. . 

In order that a clearer conception may be had of us polioy of the law 
in its treatment of corporate bodies who have overstepped the limits imposed 
by" law within which they may act, it is advisable here to consider briefly the 
lesdingeohar abteristics of the normal body. 

• °A corporation is a collection of individuals authorised by special.charter 
or general enabling act to assume PD powers. Among those powers sq: * 
е 
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granted is the capacity of perpetual suooession—not immortality in its com- 
monly accepted sense, but the power to exist untilsuch existence is deter? 
mined by the expiration of the time prescribed by statute, unaffected by the 
death of ita members; the capacity to actas one person in transacting the 
business of the corporation; the power to sue and be sued, to purchase such 
real and personal property & may be necessary or convenient for it to hold, 
and to dispose of the same as it shall ace fit; to have а name by which it 
may be identified ; to have a common seal; to make by-laws ; to remove its 
officers, and under certain circumstances, its members. 

A corporation bas no inherent powers—it is endowed with no inalienable 
rights. Itis but а creature of the law, and iss rights and powers are deter. 
mined and limited by the instrument of its creation—its charter. 

But “ power ” in the sense here used is not synonymous with capacity or 
ability. A corporation may have the ability to perform, through its officers 
and agents, certain acts, though it may not have the legal right to do so, 
And it is this ability—this capacity to do wrong—that has necessitated the 
engrafting on English and American jurisprudence of that “ most disturbing 
element in the legal system "—the doctrine E ultra vires. e 

The significance of the term “ «déra vires,” the origin and development 
of the doctrine of uléra vires, its application to private corporations under 
varying circumstances and conditions, and existing remedies, will be consi-. 
dered under the following subdivisions : 

I. Оита vires, its significance and scope. 

II. Thè origin and development of the doctrine. 

e ПІ. Its xpplication to the modern business corporation as related to 

(&) Acts beyond.general scope of corporate powers ; . 

(b) Acts apparently within general scope of corporate powers ; 

(о) Absence of some prescribed formality ; 

(d) Contracts ulira vires as to а part only ; $ 

-(e) Liability for Norta committed in prosecution of an iion vires act ; 

(f) Disafirmance after part performance ; 


* (g) The doctrine of estoppel. : 


IV. Its application to corporations charged w with à publio duty. 
V. The remedy existing in 


(в) The state’; \ i | 
(b) The stocltholdefs ; 
° (c) Third persons. М „б. e. >’ 
ULTRA VIRES—ITS SIGNIFICANCE AND ВООРЕ, э ёз,” 


The term "ulira vires," literafly translated, means “ beyond the powbr;’s 
and, as applied ‘to the acts and contracts = а gorporation, it signifies that 
3119 eo 
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such oorporation has СЕ its powers, express or implied,- in «арна 

«о perform such act, or enter into such contract. 

+ ‘The latitude within which a corporate body may lawfully act is circum. 

scribed by the terms of its charter. It may exercise only those powers which 

the legislature expressly delegates to it, coupled with such other powers as 
impliedly, because necessarily, attach to the exercise of the peculiar functions 

-of the corporations. 

e Whether such acts and contracts are void ab initio, or merely voidable, 
what persons will be allowed to object, and under what circumstances objeo- 
tion will be allowed, are questions upon which,the courts of the different 
states are at variance, jnd4this divergence of opiniog is not surprising 
when we oonsider that corporations are essentially the product of the last 
fifty years, and that being of so recent an origin, the law governinf and 
regulating them must necessarily be in a formative ‘state—crude and 
unsettled, 

ORIGIN AyD DEVELOPMENT OF THE DOCTRINE. . 

The necessity for adjudication on the subject of the та vires adts and 
contracts of agcorporation first arose in connection with public corporations, 
and it was, at an early date, settled that a municipality could not be bound 
by contracts made by its officers and agents beyond the scope of the powers 
gonferred by legislative act on such municipal corporation. 

The doctrine in its inception rests upon sound reasoning. Public corpo. 
rations are but component parts of the machinery of the general government, 
Counties, towns and cities are given corporate powers only thaiethey may be 
enabled to perform with grgater facility the public duties required of them. 
The whole body of the people embraced within the limits of such municipality 
are the oorporaters. Likes private corporation, they act through officers 
who are the agents of the entire people. The limits within which these cor. 
porations by, their officers or agents, may act, are carefully prescribed by the 
legislature granting the charter, and the public is bound to know and obeerve 
these limitations. Lyddy v. Long Island City, 104 N. Y. 218. The stability 
of government depends on the establishment and enforcement of strict rules- 
governing the acta and doings of such municipal bodies, and their absence 
must inevitably result in disinteyr&tion and governmental overthrow. 

3 The object of the doctrine aaffirst laid down in connection with munioi.. 
pal corpdtations, was to protect and safeguard tho* rights of the public, by, 
limiting the sphere of action of those chosen to exercise the corporate powers 
or behalf of the public, The reason for the "rule cessing to exist when applied 
jo private corporations, it would seem legical that the rule should cease to 


exit also, Bar upon the rise and gon of private corpordtions, ae 
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of private individuals and formed for purposes of private emolument, tho 
courts still continue to apply the rule when called-upon to. adjudicate one 
questions concerning the ulira vires acts of private corporations, And this, 
though no rights of the public were endangered, and though it was a matter ' 
lying entirely between the state and the offending corporation. 

IT8 APPLIOATION TO THE MODERN BUSINESS CORPORATION AS RELATED TO 

(a) Acts beyond the general scope of corporate powers : 

The general trend of opinion of the English, as well as of the American,e | 
oourts is to the effect that where a corporation performs acts, or enters into 
contracts either expressly forbidden, or wholly unauthorized, by legislative 
act, such act or congract is void ab initio, is not queceptible of ratification, ` 
and no action can be maintained upon it. Coleman v. Eastern Counties Ry. 
Oo., 10 Beay. 1; East Anglian Ry. Oo. v. Eastern Counties Ry. Oo., 11 C. B. 
TÍb ; Ashbury Ry. ‘Oarriage & Iron Oo. v. Riche, L. R., 7 Н. І, 653; Thomas 
v. Railroad Oo., 101 U. 8. 71; Oentral Trans. Co. v. Pullman Pals Oar Oo., 
139 U. 8. 24; Drawer v. Traders' Nat'l Bank, 165 Mass. 120; Oregon Ry. & * 
Мат, 05. e, Oregonian Ry. Oo. ТА, 180 0. 8.1. „ | 

Gray, О. J. in Davis v. Old Colony R. R. Co., 131 Maas. 258 says: 

* А corporation has power todo such business only as it is authorized 
by its act of incorporation to do, and no other. ltis not held out by the 
government, nor by the stockholders, as authorized to make contracts which 
are beyond the purposes and scope of its charter. Itis not vested with all * 
the capacities of а natural person, or of an ordinary partnership, but with . 
such only as Жз charter confers. If it exceeds its chartered powers, not only ` 

emay the government take away its charter, but those who have subscribed 
to its stock may avoid any contract made by the corporation in clear excess . 
of its powers. If it makes a contract manifestly beyond the powers conferred 
by its charter, and therefore unlawful, a court of chancery, on the application 
of a stockholder, will restrain the corporation from carrying out the contract; 
and æ court of common law will sustain no action on the contract against . 
the corporation.” • 

Such questions as those arising in the cases above cited present little “ 
difficulty to the courts ; and they are préctically unanimous in holding that 
where the acts of a corporation are obviously beyond its powers, such ects —. 
are void, \ = 

. Questions of greater intricacy present themselves when courts ate called ' y 
upon to apply the doctrine to Ж eo i . ° 
(b) Acts ‘apparently within the general scope of corporateowerg: • 
Mr. Chief Justice Sawyer, in*a very able opinion delivered in Miners’ ,' 
. Ditoh Co. v. Zellorbach. 37 Cal 543, says: . 


e 
г “The torm ‘ ultra vires’ whether with strict proprioty or nots is also 
weed in different senses. An act is said to be Ита vires when it is not 
within the scope of.the powers of the corporation to perform it under any 
Circumstances, or for any purpose Ап actis also, sometimes, said to be 
ultra vires with reference to the rights of certain parties, when the corpora- 


* tion ів not authorised to perform it without their.consent ; or with reference 


to some specific furpose, when it is not authorized to perform it for that 
pyrpose, although fuBy within the scope of the general powers of the corpo- 
ration, with the consent of the parties interested, or for some other purpose. 
And the rights of strangers desling with corporations may vary, according 
as the act is «léra vires in one, or the other, of these senses, All these dis- 
tinctions must be constantly borne in mind in considering à question arising 
out of dealings with в corporation. When an act ів шта vires in the dirst 
sense mentioned, it is generally, if not always, void in toto,tand the oorpora- 
tion may avail itself ofthe plea. But whenit is ultra vires in the second 
sense, the right of the corporation to avail itself of the plea will depend upon 
the circumstances of the ¢fso. * * * Strangers are presumed to know 
the law of the land, and they are bound, when dealing with corporations, to 
know the powers conferred by their charter. These are open to their inspec- 
tion, and it is easy to determine whether the act is within the scope of the 
general powers conferred for that purpose. But they have no access to. the 
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private papers of the corporation, or to the motives which govern directors ` 


and stockholders, and no means of knowing the purposes for which an act, 


that may be lawful for some purposes, is done. The very fagt that the 


appointed officers of the corporation assume to do an actin the apparent 
performance of their duties, Which they are authorized to perform for tho 
lawful purposes, of the corporation, is a representation to those 
dealing with them that the act performed is fora proper purpose. 
And such is the presumption of the law, and upon this presumption, 
strangors hafing no notice in fact of the unlawful purpose are enti- 
tled to rely. * ?* * Upon any other principle thore would be no 
safety in dealing with corporations, and the business operations of 
of these institutions wauld be greatly.crippled, while tho interests af the 
stockholders and the public, and their general usefulness, would be seriously 
impaired. Therofficers are appoiyted by the corporation, and if any loss 
results to strangers dealing with the corporation frem their misrepresenta- — 
tion in matters within the genorgl scope of their duties, it should fall upon * 
the corporatio which is responsible for théir appointment, rather than upoa 
partigs ho have no other means of ascertgining the facts, and must rely 
upon” their assurances) or not doal with the corporation at ally” 
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Many of the courts have taken the position ‘outlined by Chief Justioe 
Sawyer, namely, that the plea of ultra vires will not be allowed to prevaj 
where the contract sought to be enforoed is one within the general powers 
the corporation, but which has been rendered «lira vires through neglect to 
comply with some prerequisite thereto. Miners’ Ditch Oo. v. Zellerbach, 37 
Cal, 543; Rock River Bank у. Sherwood, 10 Wis. 230; Fleckner v. Bank of 
U. 8., 8 Wheat. 338; Silver Lake Bank e. North, 4 Johns, °(Ch.) 370; Hum- 
phrey v. Patrons’ Mer. Assn., 50 la. 607; Alward v. Holmes, 10 A. N. Oas, 
(N. Y.) 96; Little v. O'Brien, 9 Mass, 423: 

Very much to the same offect are the decisions as to contracts ulira 
vires by reason of the 

(c) Absence of some prescribed formality: 

. eÜouris generally are of the opinion that when а person intending to 
contract with в corporation has ascertained that tbe oorporation possesses 
the power to enter into the contraot, it is not necessary for him to go further 
and satisfy himself that the contract has been execufed with all the necessary 
formalities—but that he may assume such fact i in fhe absence of proof to the 
contrary. And in such case the corporation will be estopped from setting 
up the fact of its non-compliance with prescribed formalitfes, Durkee.v. 
People, 53 Ill. App. 396; Royal British Bank т. Turquand, 6 EL & Bl. 327; 
Bank of U. 8. v. Dandridge, 12 Wheat, 64; Zabriskie v. 0., О, & 0. Ry. Oo. 
64 U. 8. 381; Whitney v. Wyman, 101 U. 8. 392. С 

The court, in Central Trans. Oo. v. Puilman Palace Oar Oo., 139 U. g.- 
24, вау: o 

* When в corporation is acting within the general scope of the powers 
conferred upon it by the legislature, the corjoration, as well as persons 
contracting with it, may be estopped to deny that it has complied with the 
legal formalities which are prerequisites to its existence, or tc its action, 
because sn requisites might, in fact, have been complied with, ч 

‚ (d) Contracts, ultra vires, as to а part only: 

A corporation may enter into в contract, a portion of which is witnin 
the powers of the corporation, but the remainder of whick contract is void 
by reason of its being proltibited or ugauthorized. In such ease, if the void 
part is susceptible of separation from thapart which is good, the latter will 
be ‘allowed to stand. Р, & 8. В. Oo. à Lewis, 33 Pa. Be 33; Railroad 
Companies v. К. &H. Bridge Oo., 131 U. 8: 3871s ^ =~ & 

(е) Liability for torts committed in the, prosecution of an uliva vires act. 

It is а rule too well settled to admit of discussion that a corporation is 
liable for the tortious acts of its agents and servants to the same extent. asa 
natural ;porsom would be; and this рлер applics as well to Wrongs 
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committed in the prosecution "of an unauthorized act ав to those committed 
ig prosecution of some act.which the corporation might lawfully perform. 

Thompson, in his work on Corporations, Vol. V., Sec. 5933, gives the 
following cogent reason for the distinotion made in the application of the 
law to ulira vires contracts, and to ulira vires torts. He says: 

© “The ultra vires contract takes place with his (the plaintiff's) consent, 
and the law holdshim blamable if he does not discover that it is «fra vires 
before he enters into it; but the «ra vires tort does net take place with 
his consent, and the law does not hold him blamable for not anticipating it 
and intercepting it.” 

See, Salt Lake City v. Hollister, 118 U. 8. 256; Oentral Ry. Co. v. 
Smith, 76 Ala. 572; Bisself*v. Mich. 8. Ry. Oo., 22 N. Y. 258; New York, etc 
R. Co. v. Haring, 47 N. J. L. 137 ; Buffett v. Troy, ete., В. uos 40 N. Y. 68, 

(f) Disaffirmance after part performance: 

` Where the contract sought to be disaffirmed is malum in æ, and both 
parties are equally guilty) itis the policy of the courts to leave the parties 
in the position in which théy have placed themselves, and to refuse to ddoree 
the return of money paid under such a contract, or to decroe payment for 
services rendered m pursuance of same. 

- But in case of a suit brought to disaffirm a contract malum prohibitum, 
and to recover money paid under such а contract, the courts will generally 
decree such repayment; and в like rule prevails in cases where the party 
suing is himself innocent of any wrong doing. Chicago Bldg. Вос, v. Crowell, 
65 IIL 455; Bradley v. Ballard, 55 IIL 413; №] Pemberton Вап v. Porter, 
125 Mass. 333; Attleborough Natl Bank v. Rogers, 125 id. 339; Nat’l Bank 
v. Matthews, 98 U. 8. 621; Whitney Arms Oo. v. Barlow, 63 N. Y. 62. 

(g) Estoppel: , 

On the question of whother, and under what circumstances, a corpora- 
tion, or the party contragting with it, may set up the defence of ultra vires 
when sued on & contract which the corporation had no ,authority to make, 
the courts are anything but harmonious. To depart from broad principles 
and safe generalities in attempting an exposition of the doctrino af estoppel 
to plead the tira vires character ofa corporatb aot, isto enter upon 
dangerous ground, e. 

. The better epinion, and tate owed by a majority of the courts of the 
United States, including New York, Massachusetts,*Michfgan and Illinois 
seems to be that where suit is bropght on an ultra vires contract which is 
not illegal in in the .sense of being against plblic policy, or prohibited by 
statuto, but merely in exoess of the powers of the corporation, both the 
corporation and the other ш, party will be estopped frbm attempting 
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to show that such assumption of power by the corporation was unwarranted, 
and this in all cases where to hold otherwise would be to “accomplisha 
legal wrong.”  Kadish v. G. О. E. Loan & Bldg. Assn, 151 IIL-531; 
Whitney Arms Co. v. Barlow, 63 N. Y. 62; Bissell v. Railroad Oo., 22 N. Y. 
259 ; Parish v. Wheeler, 22 N. Y. 494; Н. & G. Mfg. Co. v. Н. & W. M. Oo, 
127 N. Y. 252; Bradley v. Ballard, 55 Ill. 413; Heims Brg. Oo. v. Flannery, ' 
137 IN. 309; Day v. Buggy Oo., 57 Mich. 151; Dewey v. Railroad Oo., 91 
Mich. 351; Slater Woolen Co. v. Tab, 143 Mass. 420. 

This is certainly the more enlightened doctrine, for, as was said by Mr. 
Justice Porter, in Northampton Oounty’s Appeal, 30 Ра. St. 385: 

“A man уһ has enjoyed a privilege hgs nq right to say that, because 
he ought not to have enjoyed it, he will not pay for it. However unlawful 
the*act, it would be unsound policy to give him this immunity. 

And in Brg. Oo. v. Flannery, 137 Ill. 309, the court вау: 

“The defense of «dira vires cannot avail the defendant, Evon admitting 
that enteking into said contract was in excess of, “the defondant’s corporate 
powers, yet, having entered into said contrach and enjoyed its benefits, it 
should be estopped to appeal to limitations imposed by itẹ charter for the 
purpose of escaping payment of the stipulated consideration," · 

But the above doctrine of estoppel to plead the uléra vires character of 
а contract of a corporation, is predicated entirely upon the assumption that 
the contract sued upon has been wholly or partially executed, Before courts 
will decree an estoppel, one or both of the parties must have altered his or 
their positfon with reference to the subjectmatter of the contract, either by 
Же payment of money or the furnishing of labor, ` 

It is not the policy of the courts to interfere with ulira vires contracts 
wholly executory, and the doctrine of estoppel has never been applied to 
theme Nassau Back v. Jones, 95 N. Y. 115: Bradley v. Ballard, 55 IIL 413. 

ITB APPLICATION TO CORPORATIONS CHARGED WITH A PURLIO DUTY: 

* Corporations are said to be charged with a public duty when they are 
granted charters«or the sole purpose of performing functions conducive to 
the public welfare, They become “ trustees for the public'to discharges 
duty because of a privilege conferred,* And it natufally follows that such 
в corporation can not lawfully perform ån? act, or enter into any contract 
which will incapagitate i it any contract which will incapacifate it from per- * 
forming those functions.” Such contracts when entered into are keld not to 
be merely ultra vires, but illegal and voidp being contrary to public poljcy. 

From the fact that such quasi-public corporations haye had conferred 
upon them the power to engage ifl а business from which the Зани public 
is debarred, They are held to а stricter accountability, per ре, than: the 
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otdinary busineas corporation, Railroad, gas, telegraph and tofephone 
gompanies, have no powers other than those oonferred upon them by their 
charters, and those powers, when contrasted with the latitude given the 
ordinary business corporation, may be said to be limited. The latter, as an 
incident of corporate existence, has the power to sell, mortgage, lease or 
otherwise dispose of its property as it may see fit, for it owes a duty only to 
its stockholders; While the former must take into consideration the fact that 
primarily, their duty is to the public, and they may make no disposition of 
their property offranchises which will affect in any way their ability to 
properly perform that duty. 

The right to sell, mo „от lease the property of such corporations 
can never arise by implication. It must be expressly given by charter pro. 
vision or legislative enactment. Oregon Ry. 00. v. Oregonian В. 00,9130 
0. 8. 1. And in every case where a corporation of this character attempts 
to dispose. of its property and franchise without proper authorization, such 
attempted disposition is tra vires and void, ‘being against public policy. 
The attitude of the couttg in regard to these ulóra vires contradts is 
distinctly outlined by Mr. Thompson in his valuable work on Corporations, 

He says, Vol: 5, page 4653 : 

'4 A continuing duty rests upon both parties to the contract to disaffirm 
it at the earliest moment, upon doing justice to the other party, which duty 
ds not diminished by lapse of years ; and while the courts will not aid either 
party to it to undo it, so far ав it has been executed between them, yet they 
will do nothing to aid in its enforcement ; and neither party wild be allowed 
to sustain an action against the other upon it, so far as it remains 
unexecuted, ” * 

No clearer exposition of the law on this subject can bo found, than the 
above. And the propositions embraced therein are supported by & long line 
of English and American authorities: Central Trans. Co. v. Pullman Car Co., 
139 U. 8. 24 ;* Oregon Ry. v. Oregonian Ry. Oo., 130 U. 8. 1; Pennsylvania 
R. В. Oo, v. Bt. Т. A. & T. Н. Oo., 118 U. 8. 290; Thomas „v. Railroad Co. 
101 U. 8. 71; Eastern Counties Ry. Oo. v. Hawkes. 5 Н. L. Cas. 391. 
Chicago Gas Co v. People's Оо. 121 Ill 530 ; St. Louis, ete., Rd. Oo. v. T. B 
& I. R. Co, 145 U.'8. 393; East Anglian Ry. v Eastern Co. Rd. 11 О, B. 


T5 ;"Davis v. @ld Colony Rd. 00.4131 Mass. 258. : 


2 THE REMEDY EXISTING IN® ° 
(a) The stato: N ` 
x When's Corporation exercises the powbrs granted to it by the state in a 
manner dnimic&l to the public interests thesstate which created it may, by 
propèr court*proceedings, determine the corporate existence of such offending 
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Tho rule that deprives an individual of personal liberty, and in some 
cases of life itself, where his continued existence would be detrimental to thé 
public asfety and well being, applies equally as well to cases where that 
danger arises from the acts of an artificial body ; and no court will, under 
such circumstances, hesitate to decree corporate death. 

The corporation, upon acceptance of its charter, impliedly agrees that 
it will exercise only those powers delegated to it, and this in such a manner 
that no injury or harm shall accrue to thé public thereby ; and if it violatds 
this agreement the state has the option of pursuing one of three remedies : 

1. The legislature may repeal the це: of the corporation, where the 
right to do so is reserved. 

e2. The state may commence proceedings at law to have the charter of 
the oorporation forfeited for misuser. (People v. Improvement Oo. 103 Ill. 
491. 

A The state may ask for a decree of ouster fom the exercise of the 
usurped powers only. (State v. People's Ass’n, 42 Ohio St 579.) 

The law, however, looks with disfavor прёт forfeitures, and only in 
those cases where the interests of the general public are endahgered will the 
state interfere by proceedings in the courts to obtain a judgment of ouster. 
People v. North R. 8. R. Oo., 121 N. Y. 582; State v. Standard Oil Co, 49 
Ohio St. 137; Distilling Oo. v. People, 156 Ill. 448 ; Ward v. Farwell, 97 ш 
593. А 

Where the ulira vires act ів calculated to injure stockholders and 
creditora only the state will not interfere, but Ns leave the injured parties 
to pursue their remedy at law. 

The remedy existing in 

) The stockholders ; ; and | Е 

р) Third persons : 

. , Lord Ohanoellor Hardwicke decided in 1742, in tte tase of The 
Oháritable Corporation v. Button, 2 Atk. 400, that a corporation might 
bring an action to remedy the uéra vires acta of its trustees or direction. 

And it has since been established that where the corporations fails, through 
inability or disinclination, to institute "such suit, the action may be brought 
bysone or more of the stockholders ; but Wnoh refusal on the part of the 
corporation to sueemustéfirst be shown before equity will interveng. 

Therefore, where the corporate officers or directors act in guoh а manner 
as to menace the rights of the stockholders and the corporation itself ів 
unable, or refuses, to interfere, the remedy of the stockholder is by* bill in 
equity, either +o enjoin the cymmission of the act, or in case об a contract, 
to disaffirm it, where no рүн : stoppel intervenes. “Agwool v. Merry- 
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weather, L. R., 5 Eq. 464; Dodge v. Oakland, 104 U. 8. 450; Loslie v. 


Porillard, 110 М, Y. 519. 


Ín the absenoé of fraud or breach of trust, the creditors of a corporation, 
have no right to internal management ; and they will not be allowed to oome 


. into а court of equity and obtain an injunotjon enjoining the oorporation 


from committing any act or entering into any contract, notwithstanding the 
act or contract sought to be enjoined is utra vires, There appears to have 
bæn no deviation from this rule in either the English or American courts. 
Pond e, F. & L. Rd. Oo., 130 Masa. 194 ; Mills v. Northern Ry., 6 Oh; App: 
621.—0.L.N. 
LÀ 1] е 
‘Fixtures-A Mortgagee’s right to fixtures. o 

The judgment of Joyce, J., in Lyon v. London Оңу and: Midland Bank 
(Times, 19th inst.) is an interesting reminder that the law with regard to tho 
right of a mortgage to fixtures, as it has been settled by recent deqisions of : 
the Oourt of Appeal, is iot in accordance with justice, and that when 
opportunity occurs it ought to be reconsidered, The rule which might well 
be supposed to be applicable was enunciated by North, #J., in Cumberland 
Union Banking Oo. e. Maryport, etc., Co., 40 W. R. 280 (1892), 1 Oh, p. 
495: “Т think it was not in the power pine бта До cutee on their 
tmortgagees a better title than they themselves had to the property which 
they agreed to mortgage to them ;" and under ordinary circumstances this 
rule would of course prevail, But the doctrine that chattels, by hping affixed 
to land, become part of the land, and follow the title to the land, has been 
allowed to displace the rule, &nd mortgagees have thus been enabled to take 
possession “of articles which, but for this doctrine, would clearly be the 
property of third parties, The three recent Court of Appeal cases of Gough 
v. Wood & Oo., 42 W. Е, 469 (1894), 1 Q. B. 713; Hobson v. Gorringe, 45 
W. B. 356 (1897), 1 Oh. 782, and Reynolds v. Ashby & Son (1903), 1K B 
87, enable the present legal position to be stated with “aoouracy, although 
they do not show how that position is, exoept pm merely technical grounds, 


to be justified. * е . 
. The case in favor of the is clearest when the articles in 
question are alfady affixed e i an Tt is true that, having regard ° to 


modern coaditions under which machinery is supplied, the uty of inquiring 
as tQ the mortgagor’s title to fixtures, as well aa his title to the land, ought ' 
to he im upon mortgagees. But the law does not trouble te adapt itself 
to ) modern conditions. A trite maxim expzéesed in Latin is enough to set 
aside all consideration of equity or of business conveniente. Quicquid 
planlatur йок ома талешке and easily said, and no one has s 
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had thé courage quietly to set the well-worn legend aside.The mortgagee 
finds upon the land valuable property, and although he may well suspe 
that it does not belong to the mortgagor, but has only been delivered on 
hire, he is allowed to take it as part of his mortgage security. But when 
the articles are not affixed at the time of the mortgage there is, of course, in | 
principle and justice, no reason whatever for allowing the mortgagee to 
profit at the expense of third parties by the fact that they have been subse- 
quently brought upon and affixed to the Ignd, and this is so obvious that in 
Gough v. Wood & Oo. , supra, the Court of Appeal defeated the mortgagee's 
claim by implying an authority on his part to the mortgagor, while the 
latter remains in possession, to bring on tha land, and to allow the true 
owner to remove, fixtures necessary for his business. This implied authority, 
said Lindley, L. J., “ ongbt to be regarded as authorizing the mortgagor, 
whilst in possession, to hire and bring and fix # # * fixtures necessary 
for his business. and to agree with the owner that he should be at liberty to 
remove them at the end of the time for which they, pre hired. Unless this is 
во, persons dealing bona fide with mortgagors im possession will be exposed 
to very unreasonable risks, and honest business with they: be seriously 
impeded." 

This passage, however, is а solitary and very limited concession to the 
requirements of justice, and its limit was fixed by the case of Reynolds v. 
Ashby & Son, It would seem that if such an authority is to be implied, and" 
if a third party acts upon it by placing valuable goods upon the land, the 
mortgagee Sught not to be atliberty to cancel it by going into possession. Yet 
sach has been held to be the law. As long as họ remains out of possession, 
then the principle of Gough v. Wood applies, and the owner of the goods is at 
liberty to remove them, but should he go into possession—or, which is the 
s&me* thing, should the very circumstances arise which make it 
important for the owner of the goods to assert his righte—thgn his chance 
at doit юм atan епа and the goods are allowed to be retained by the 
mortgages. Merely to state the law is sufficient to show that it requires to 
be altered, and it is not surprising that in Lyon v. London City and Midland 
Bank, Joyo, J, expressed his symp&thy with the pringiple enunciated by 
Корё, J., in Cumberland Union Co. v. Maryport, eto., Oo, aupra, 
viz., that the morjgagor oould not give e mortgagee а better right than 

» he himself had. Similarly in Gough v. Wood & Co., Wright, J; held that 
* one man’s „Property can not be taken aw@éy from bin by being dixed in. the 
land of another ” soe (£694), 1 9. B., р. 718. It may perhaps be suggested 
that the judges of first instance h&ve been trying to dispense justice inaspite 
of the venerable maxim, referred to аш but ¢hat they nem been overruled 
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by the technical views taken in the court of appeal. Under these fircumw- 
ances а discussion af the matter in the House of Lords would seem to be 
desirable. 
But the foregoing remarks assume that the articles in question have been 
_ in fact во affixed to the land as to become fixtures, and, if this is not 
во, then of course the title of the true owner’ is not displaced, and the 
claim of the mortgagee is defeated. This is what happened in the 
recent case before Joyce, J. The mortgaged premises were a place of public 
entertainment at Brighton. Prior to the mortgage, the mortgagor had 
hired a large number of arm-chairs at the rate of £20 & week with an option 
of purchase within a limited time for £676. Each chair hgd two standards 
with holes at the foot for screws, and in accordance with the requirements 
of the local authority, they were secured to the wooden floor. Now, the test 
to be applied to discover whether any particular article has become affixed 
to the freehold are, as is well known, not ofa very definite character, and 
frequently they are асці of application. It is necessary to consider the 
mode of annexation, and alap its object. Slight annexation will be erfough 
if the re is cleagly an intention to make the chattel permanently a part of 
the land or building, but, provided the article can be removed without great 
damage to the freehold, even а very secure mode of annexation will not 
make it а fixture, if it has been affixed for a temporary purpose or for the 
“more convenient use of the article as a chattel :Holland v. Hodgson, (20 W. 
R. 990; L К. 70. Р. 328). In the present instance, however, Joyce, d., 
naturally found no difficulty in applying the testa. The mode ofanneration 
of the, chairs was not such as in itself to make them fixtures, while the qp- 
ject of the-annexation was merely temporary. Tbe chairs were never, in the - 
words of Lord Hadsbury, 0., in Leigh v. Taylor, (60 W. R., p. 624; (1902) A 
б. 157), intended to “form part of the structure" of the БИШ, Hence Jaros, 
J., decided agginst the olaim of the defendant bank, the mortgagees.—8. J, 
: $5 M 
Àssoolations-Liability of a Member of an 
А Uninoorporated Olub- 
Courts of law? voicing the common understanding of men, have always 
recognized the essential differ between the legal, relations of men 
voluntari]y organized for social” purposes into a apciety, or club and those 
associated for pecuniary profit. Itis in this particular, among others, thate 
a club difffrs во paterially from" partnership. Lindley on Partnership, 6th 
ЕЁ, p.13. Beis clear thata member of a club does not, by the act of 
joinfhg, constitute the trustee or the committee of the club his agents for the 
purpose of contrécting debts. Todd v. Emly (1841) 8 M. & W. 505. By 
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the paythent of his initiation fee and dues, he acquires a privilege, the right 
to enjoy the club premises. His dues with those of all the members con-e 
stitute a fund from which within their authorized powers the trustees or 
committee managing the club may draw for the purpose of defraying 
expenses, If this sum will not be sufficient fora contemplated outlay it is 
their duty, suggests Lord Abinger, O. B., in Flemyng v. Hector (1836), 2 M. 
& W. 172, to call on the members for further subsoriptiofis, In the case 
cited an action was brought by Flemyng, wine merchant, against Hector, 


: & member of the defunct Westminster Reform Olub. The. defendant had 


never dealt with the plaintiff but it was in evidence that he had frequently 
been heard to call for Flemyng's wine. It wag held, after full consideration 
by the whole oourt, that there was no agency either by prior authorization 
or sÜbsequent ratification, that the fact of membership carried with it no 
ides of principal “and agent, and that if plaintiff relied on such agency he 
must prove it as he would any other fact, The interest of a member in the 
property of the club seems to be at most an incohaté right to a proportionate 
share of the assets on dissolution, and even in this he loses when he ceases 
to bea member. In matter of St,. James Olub (1852), 2D, M. & G. 382. 
His interest seems to be little more than а license reYocable for cause 
Hopkinson, Marquis of Exeter (1867), І. Б. 5 Eq. 63, neither assignable, 
transmissible, nor deecendible. In brief, the nature of a member's interest, 


the character of а club, and the common acoeptation of a member's obliga-* 


tion by the world at large, all tend to negative any liability beyond that 
for Ње stati dues and assessments provided for by the rules of the club. 

e This conception of a club member's freedom from liability founded, as 
it is, on the tacit understanding of all men, fas been found sufficient to 
govern the application of an established rule of law in $he recent case of 
Wisow. Perpetual Trustee Co. (1903) 72 L.J. Р. 0. 31. In that case the 
plaintiff, as administrator of the estate of one of the trustees of the New 

Sowth Wales Club, «sought from the defendant, among others, indemnity 
from certain liahilities resulting from the position of trustee. While the 
defendant was а member £ the club, at a regular meeting, a committes of 
which the plaintiff's testator was one, was authorized td lease certain 
premises for the occupation of the club &nd to become trustee thereof. This 


was done, the trustees executing the 1 with various onefous convenants * 


, for the payment of rent $n which they became liable, and for indemnity from 
this liability, the suit was brought. Мо agengy was established, and the 
broad question was whether, as the relation of trustee and cgstuie que trust- 
ont existed, the orsus were botnd to indemnify the trhstes aging all 


- losses sustained by reason af his ownership of. the trust res. The caso was 
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treated by the court as ono of novel impression, the conclusion reachbd being 
that the defendant was not liable. 

"Тота Lindley, who delivered the opinion, had, only two years before 
(Hardoon v. Belilios (1901), 70 І. J. P. 0. 9), declared, in emphatio terms, 
that the right of trustee to indemnify fiom the ceatus, where acting within 
the terms of his trust, was а right springing ‘inevitably out of the trust 
relations. This right of the trustee, based apparently on the equitable 
principle that he who has the bengfits shall also bear the burdens of owner- 
ship seems well established in the English law. Hardoon v. Belilios, eupra ; 
Oastellan v. Hobson (1870), L. R. 10 Eq. 47. Oonoeding, -however, under 


the facts in the principal ,case that the relation of trusjee and oesbuis que 
trustent existed and itting the equitable principle that the beneficial 


owner should bear the burdens of ownership, the decision is sound sino the 
evidence of club usage established the terms of the trust. ‘The case is analo- 
gous where the trust deed expressly provides for indemnity, and where the 
cesbus que trustis not. liable beyond the sum so stipulated. • Gillan v. 
Morrison (1847), 1 De Gex & Sm. 421; Selwyn v. Harrison (1862), 2 J? & H. 
334. To reach а result contrary to the principal case would be to impose 
a lisbility inconsistent with the terms on which the defendant became a 
member of. the club.— C. L Е. 
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A History of English Law: Volume І. By W. 8. HOLDSWORTH, М. A., B.O.L, 
Vice-President, Fellow end Lecturer of St. John's College, Oxford, *of 
. Lindbln's Inn, Barrister-at-Law. LONDON: Methuen and Oo., 36 Essex 
Street, W. ©. 1903. Demi 8 vo. Pages xliv and 460. Price 10 s. 6 d. net. 
Tms volume is intended to be the first of the two volumes dealing with 
the General Mistory of Énglish Law. The learned author deals with, the 
History of the Oourts and of the jurisdiction exercised by them at diffolont 
periods. Thus, it begins with a detailed consideration of fhe Courts as they 
stood in the time of William I and then proceeds #0 show the transformations 
these Courts went through accompapied bya curtailment or an extension’ of 
their*jurisdictian, as dictated by tbf force of events that followed. This por- 
tion contains interesting information about the communad Courts, Courts of 
Private Jurisdiction and the Curia Regis. The next chápter deals with thes 
decline of fhe Local Courts ahd of Private Jurisdiction. ‘The system of Oom- 
mon Lew Jurisdiction is thon handled jn chapter IV. This part is sub- 
vidad under the heads of (1) the Common Law Oourts, which include the 


Court of Oommqn* Pleas, Court of King’s Bench, having civil and criminal ` 
s Ф 
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jurisdictions, superintendence over the due observatice of the law by officials 


` and others, the Court of Exchequer and thejQourt of Exchequer-chamber, (2) the € 


Itinerant Justices, which include Justices in Eyre and the Justices of Assise, 
(3) The Justices of the Peace and (4) The Jury, Ohapter IV deals with the 
House of Lords, This portion of the book deals with the riso of Parliament, 
separation of Oouncil from Párliament, and Jurisdiction of the House of Lords, 

which falls under three heade—civil jurisdiction, , criminal jurisdiction and 
jurisdiction in cases of Privilege. The next chapter devotes nearly seventye 
pages to the subject of chancery. It deals with (1) the history of the 
chancery and the development of the Court of chancery in the Medieval 
Period, andthe Tudor and the Early Stuart period, and (2) the jurisdiction 


‘of the chancellor and the Court of chancery. Ohapter VI concerns itself with 


cil, aa it stood in the Medieval Period, as it grew in the Tudor and 
the early Stuart period and the jurisdiction it has at the present day. This 
is followed by а consideration of the Courts of a Special Jurisdiction, which 
include thé Oourt of Admiralty, the Court of the Cogstable and Marshal, the 
Courts of the Forest and the Eoclesiastical Courts. Whe remaining two chapters 
bring us to the Courts of our own times: chapter VIII deals pith the Judi- 
cature Acts and chapter IX with the New County Courts. * We have briefly 
sketched the main items ‘contained in this book; and owing to the limited 
space at our command it is impossible to give a detailed idea of the abundant 
materials contained in this volume. The learned author has drawn the 
materials from all sources available to him, has marshalled them in seried 
ranks and H&s dressed themin his felicitous style. The vast and varied 


anfount of information, the exquisite workmanship, the decent get up and - 


the moderate price are among the chief recommendations of this book and 

we make no doubt that it will rapidly gain favour with the profession in 

this ofuntry. The second volume will, we are informed, deal with the 
history of the law itself: and we await with great pleasure the, appearance 

of tat volume. , . 

The Elemenis of Roman-Dyioh Law, beng” d Digest of Van der Lindon sæ 
Institutes of Holland. By Wu. T. Lus, Editor of the «Natal Law Quar- 
епу.” Dursan: Robinson and Oo Tid. 1903, Roy. 16 mo. Pageq 92. 
Price 7a. 6d. „ . 

* Tuts neatly printed little book contains, what its title indichtes, the 

Digest of Vander Linden’s Institutes of Holland. , Instead of making any 

attempt to desl with practice and procedure аз obtaining ingHelland gr with 

the hydra-headeg law of commerce, the learned writer has confiped hiseat, 
tention to the elements of Roman-Dutch law which form the foundation of 
Ф е 
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Common Law as it obtains in South Africa at the present day. This hand. 
* book will, it seems, be useful to the practitioner as lending itself to а ready 
refórenoe; while to the student of law it will appeal as being presented in 
such а form that the fundamental principles of the Common Law can be 


readily grasped. 





* 
„The Law of Transfers of and Easements : Law Students Series. By 

M. L. AaARWALA, В. Во. LL. B. ( Lonpon ), of Gray’s Inn, Barrister-at- 

Law. ALLAHABAD: HAM NARAIN Lat, Кайта Road, 1903. Or. 8 vo. 

Page xvi, 293 and xxii. Price Вв. 3. 

Tms book is second of the serios that Mr. Agarwalla has called into 
existence with a view to meet the requirements of students of law. Its title 
does not adequately convey to one’s mind the subjects that are found 
treated of in this book. It deals with the law of Transfers of Property, nier 
vivos and on death, and'of Easements, and covers the ground takea up by the 
Transfer of Property Act ( excluding the chapter on mortgages, which is 
dealt with in the first volume of the series), the Indian Succession Act, the 
Probate and Ádfhinistration Act, the Hindu Wills Act and the Easements 
Act. As in the first volume the texts of these Acts furnish the groundwork 
of the principles which are clearly enunciated and these are clothed with a 
succint commentary as supplied by a selection of important recent cases 
decided by the Indian High Oourts. This manual will prove serviceable 
to the student in revising his studies at the examination time. e 
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“INTEREST IN A MORTGAGE DECREE. 


NENT the question of interest in a mortgage decree а few observa- 
tiops appear to be necessary to,supplemer the elaborate and well 
congidered note by Н. 8. P., that appeared in Sepfémber issue of the Bombay 
Law Reporter, and to remove the doubts created by it. It must be pointed out 
at the outset that notwithstanding thé remarks of Lord Heblfbuse in the case 
of the Maharaja of Bharatpur v. Rani Kanno Dei ( 28 I. A. 35 ), which are 
reproduced below, the Legislature has not found out its way to amend ss, 86 
and 88 of the Transfer of Property Act, and before that is done we must take 
the law as we find it interpreted by the best authorities on the subject. 

The rpmarks of Lord Hobhouse arein these words: “It must be 
admitted that s. 88 is calculated to cause difficulty, and s sort of difficulty 
Which isa fruitful source of conflict in judfcial interpretation of new 
statutes. It looks as if the draftsman’ of the Transfer of Property Act has 
overlooked the difference between a foreclosure and в sale, and had for- 
кн that in the former case interest stops becguse the mortgagee gots 

tho property in lieu of his debt whereas a sale must be fubject to some 
su tial delay, and in many cases is subject to long delays. However 
that may be, thereis the difficulty, and if s. 88 could be looked at as an 
isolated enactment, quite «detached from other legal considerations, it would 
be hard to construe it otherwise than was dpne by the Allahabad High | Court 
inethe саве of Amolak Ram." N ° . 

The dictum іп» Amolgk Ватув oasis to the following effect: “Ina suit upon 
` в mortgage for the sale of the property moptgaged the Court has no power to 
allow in the«aooount under s. 86% tho Transfer of Property Act 1882, 4 in 
its declaration under that soctiongintorest for a period beydhd ‘the dafe of pay- 
ment, which hes to be fixed within six months from the date “of the decre. 
Sections t. and 222 of the Civil Trogus Vode 188% «До not affett the 
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special provisions aa to allowance of interest contained in the Tranhafer of 
Property Act 1882:” Amolak Ram v. Lachms Narain (I. L. R. 19 All. 174). 
It id thus obvious that, on plain construction of the sections of the Transfer 
of Property Act, the Privy Council would not give any interpretation on the 
sections other than that put by the High Court at Allahabad. But the Alla- 
habad High Oourt rather too hastily overruled the aforesaid decision of their 
Court, relying upon a dictum of Lord Hobhouse in .Rameswar Ков" v. 
Mahamad Mehedi (25 I. A. 179,1. L. К. 26 Oal. 39). The facts of that 
cage were that the High Oourt allowed to the mortgagee decree-holder inter- 
est at the contract rate up to the time fixed for payment within six months 
from the date of the decree, or declaring in Court the mount due, with 
further interest and 4 p. c. instead of 12 ( the contract rate ) till realization, 
As regards this decree of the High Oourt Lord Hobhouse has observed : 
“The High Court founded their order on ss. 86 and 88 of the Transfer of 
Property Act, which indicate clearly enough that the ordinary decree іп а 
suit of this kind, should direct acootnts allowing the rate of interest provided 
by the morigage up to the date of realisation. The Legislature has stated what 
should be the gule in suits of this kind, and the Courts cannot have a better 
guide to their disoretion. No peculiarity has been shown toexist in this case for 
cutting down the mortgage rate of interest. Jf the High Court has allowed ` 
, something less, tha mortgagee makes no complaint’. The Subordinate Judge 
" whose decree was modified by the High Court had awarded interest at 4 р. o. 
instead of 12 per cent (the contract rate) from the institution of suit down 
to the day fixed for payment, within six months, and until resalif&tion. The 
common ground of attack and defence in the case of Raneswar Koor was as « 
regards sete of interest from the institution of the suit down to the day fixed ` 
for payment within six months. The High Court awarded interest at the 
contract rate down to the day fixed for payment and the deoree of the High 
Court was affrmed by the Privy Council. But the Full Bench of the Alaha- 
bad High Court attaching much weight to the words, »“ Ifthe Hagh Clurt 
has allowed something leas" came to the conclusion thatdt was decided by 
the Privy Council to award interest at the contract rate upto realisation : 
Bakar v. Udit Матай. І. L. В. 21 АМ. 360 at р. 373). The point as to what , 
interpst should be allowed after ss dion fixed for payment or whether any 
interest can and ought to be awarded was never raised and decided, The 
remarks (f the Privy Council in this respect are fuerely obiter diota. As, 
regards this obitur dictum, Lord Hobhouse himself has observed “In the 
resent case oj. т. Udit Narain the High Court of Aflahabad itself 
pvewuled the decision іп Amolakram’s “vase. Perhaps rested undus 
weight on a decision of this Board. It is true that in the case of Rameswar 
s | 
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Koer, decided in July 1898, this Board upheld the High Court of Üaloutta $ u^ 
awarding interest subsequent to the date fixed for payment by the mortgagor? 
which would have been wrong if the decision in Amolak Ram had been right: 
But that point was not raised, and probably never was thought of by any 
body until Amolak Ram’s case came to be known, so that the decision of this 
Board is rather а proof of the prevalence of the doctrineg contrary to the 
principle of Amolak Ram than а conscious pronouncement agains it” 
( Maharaja of Bharatpur v. Rani Kanno Dei, 28 All. 174 at p. 192). . 
The conclusion then is that it is now settled law that Courts are bound 
to award interest at the contract rate until the day fixed for payment within 
six months from «he date of the decree or declaring the amount in Court 
(L Į- В. 20 Oal. 360; I. L. Б. 21 Mad 364; I. L.R. 24 Oal. 766 ; I. L. R. 
21 All. 361; I. L.R. 19 АП, 174;I. І. К. 26 08139, P. c.; LLB. 23 
All. 181, р, о.). This view having been directly affirmed by the Privy 
Council in Rameswar Koer’s oase (26 Ов]. 39) if is not now open to 
any High “Oourt to place any other constructionson ss. 86 and 88 of 
the Traasfer of Property Act. There is of course no decision of our High 
Court on the point but our High Court is as much, beund by the 
decision of the Privy Oouncil as any other High Court. Ramas- 
war's case does not seem to have been noticed by Н. 8. P. and hence the 
conclusion “ the award of interest at the contract rate, if not open to any . 
legal valid objection, is obligatory up to the date of the decree or of declar- 
ing the amount in court, and is discretionary thereafter, the discretion 
being a juditial discretion to be exercised on proper judicial grounds.” 
* Haring regard to the decision in Rameswar's caso I say with great deference 
to the learned writer of the article that this is mot the correct view of the 
law. He has pointed out several difficulties and hardships*in coming to a 
differ@nt view or to tbe view adopted by the High Courts of other Presiden- 
cies, But these diffixulties and hardships are moré imaginasy than real. 
Thd first and foremost of his difficulties is this “Ifthe amount so ascertained 
is not paid in fuli by the mortgagor, the Court has no power to accept a 
shorter payment asa valid discharge of the decree or to refuse gn that ground 
to make the decree absolute, Now it may happen that the mortgagor offers 
payment on the very next day of the pas of the decree. „1п that „сазе 
there is no valid reason to insist upon his paying future interest which has 
. not even begun to гип.” Ifa mortgagor is во circumstanced as tò be able 
to pay off the mortgage debt immediately hê экы courses open to him, 
First he can avoid the suit itself by depositing the money due unger the 
mortgage under в. 83 of the Tranffer of Property Act. Then, jf the sdit ig 
, filed, he can make payment into Court under & 376 of the Civil Procedure 
e * kd 
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Code. Thirdly, iftke case has advanced ва far as decree he may ask the 
Gourt to fix as short a time as possible within віх months from the date of 
the decree. It is not the mortgagee’s fault that he has to ‘come to the Court. 
The time of six months or any shorter period allowed is not for the benefit 

‚ of the mortgagee but that of the mortgagor. The fundamental principle of 
the law of mortgage is that the Court of Equity always accords to the 
mortgagor a fair allowance of time to enable him to discharge the debt and 
recover the estate. And the Courte are so watchful of this privilege and 
interest of the mortgagor that even when the mortgagee buys the equity of 
redemption the Courts still allow the mortgagor to redeem. It was remarked 
by Farran 0. J., “a mortgagee ianot entitled by means of ae money decree ob- 
tained on & collateral security, such as в bond or covenant, to obtain a gale 
of the equity of redemption separately because by doing so: he would 
deprive the mortgagor of the privilege. which, upon the principle of oonsider- 
ing the estate as a pledge, a Oourt of Equity.always accords to а mortgagor, 
namely, a fair allowance e$ time to enable him to discharge the debt and 
recover the estate. This privilege is an equitable incident of the contract 
of mortgage, and i$ would be inequitable to permit the mortgagee to evade 
it;.to dothat cirouitously which he cannot do directly ” (Martand v. Dhondo 
I. L: В. 22 Bom. 624, at р. 628). Itis thus evidently for| the benefit-of the 
‘mortgagor that the time is allowed and he who takes | benafit must boar 
‘the burden. 

. The next inconvenience pointed out is that arises by award of interest 
after the decree absolute is made and it will be more convenient *to refer to 
this subject after the argument, based upon the construction of th 
sections, 18 disposed of. 

It is next propounded that the expression “ on the date nat hereinafter - 
referred to” may mean either the day within six months: fixed by the Gourt 
or the date of declaring № Court the amount so due and it is conceded that 
grammatical and natural sense favours the former meshing, but that intbr. 
pretation: acoo:ding to grammatical sensé is denounced bn the - ground of 
ifftcongruity. There is july speaking no real incongruity i in acoepting the 
former meaning but it is as well ir ry. 

š Section 86 may be divided in two parts ТАИ follows: “Ima 
suit for foreclosure if the plaintiff succeeds the Court shall make a decrbe, 
ordering that an account be taken of what will be due to the plaintif for prin- 
cipal and thterest on the тет ауе, and for his costs of the guit, ifany, award- 
ed tb him, on the Jay next hereinafter reforred, : 

e nd ordering that upon the defendant paying to the plaintiff or into 
Qourt the amount & due on зау within six months from the day of declare 
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ing in Üqurt the amount во due to be fixed by the Court &c "', Р 

The second reading will be as follows : ** The Oourt shall make a decree 
declaring (the amount so due) what will bs due to the plaintiff for principal 
and interest on the mortgage and for his costs of the suit, if any, awarded 
to him, on the day next hereinafter referred to, at the date of such decree &o,” . 
Or put it as follows: “ The Court shall make a deoree declarigg, at the date of 
such decree what will be due to the plaintiff for principal and interest &o, " 
Reading the section as aforesaid the words “atthe date of such decree "* 
would not appear to be meaningless, Though the deoree is to be made 
beforehand the amount that will be due at a future fixed date is to be dec- 
lared at the date of &he decree; and this is the interpretation put upon the 
seotiqn in Suryanarayan’s oas (20 Cal. 360). For putting this construction 
no such words as “ including interest at the rate provided by the mortgage 
deed upto the day во fixed”. need be supplemented. It is the plain 
grammatical construction and the mortgagee need,not be afraid of any 
unpleasant revelation that a decree in one cage ів mose favourable to him than 
in the other. The principle is that the mortgagof is to be given six months 
or lesser time as the Court fixes from the date of declaring, ito Court the 
amount due, whether it is determined by the decree itself or whether it is 
determined by an order in the decree directing accounts to be taken. The 
oruicial day is the day on which the amount is declared in Court. 

The question whether interest after the date fixed for payment can at 
all be allowed, and if so at what stage, or whether the award of interest after 
that date is discretionary with the Court and the Court is not bound to 
stifk to the contract rate is beset with difficulties and is yet open for the 
decision of our. High Court. 

The Calcutta and the Madras High Courts have held théf after the date 
fixed 6 or payment the Courts are at liberty to reduce the oontract rate but 
the tion to award interest after that date is not excPuded by the 
Trarfer of Property * Асі as was once held by the Allahabad High Court in 
Amolak Ram’s оазй (19 AIL 174; ве 20 Oal. 360; 24 Oal. 766 and 21 Mad. 
364) The question was not decided in Rameswar Корн" в оазе by the Privy^ 
Council and whatever remarks fell from rd Hobhouse їй that case were 
declared by himself to be obiter diata in case of the Mahareja of Bharat- « 
pur. Let us next seo whether the ruling in the case of the Mahgraja of 
Bharatpur is any authority on this question. That case related to the inter- 
pretation of a decree in which intesest was Allowed. after the period fixéd 
for payment and the only question there was what contraction ought 
to be put upon tbe decree. The question was whether there wase any ambi-e 
* guity in the decree.and it there was one whethere the deorde should be read 
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о as to make it in conformity with law, and the incidental question arose 
whether having regard to the provisions of the Transfer of Property Act 
awarding of interest after the day fixed for payment was legal For the 
decision of that case the decision uf the question at issue was not necessary, 


.. for the case was entirely decided upon the construction of the decree and 


Lord Hobhouse has observed: “This view of the decree is sufficient to decide 
the present appeal” (І. І. R. 23 AIL at p. 191). The rest of the remarks 
fn the case must thus be considered as obiter dicta but they proceed from 
eminent authority and must bear the weight they deserve. 

It remains next to examine the grounds of the observations of the 
Privy Oounoil As already pomted out their lordships have observed upon 
the construction of ss. 86 and 88 that it would be hard to oonstrup s. 
88 otherwise than was done by the Allahabad High Ооп іл the case of 
Amolak Ram. Then proceed the grounds for holding that it is permissible to 
award interest after the date fixed for payment. These in their Lordships’ 
words are as follows: “But considering the universality of the long estabjished 
practice, its continuancs fof years after ihe Transfer of Property Act was 
passed, the nsanjfest justice of it, the conformity with it of s.97 which is 
in part materia with s. 88, the presumption that в. 88 was framed with 
reference not to the running of interest but to the determination of the time 


„ for redemption or sale alternatively, and the form of the suit, sanctioned by 


the Procedure Code, their Lordships have no hesitation in eanpressing their 
concurrence with the High Oourts of Oaloutta and Madras and with the ulti- 
mate decision of the High Court of Allahabad" >. 


The first quostion -then to be determined is whother there exist8d ^ 


soch an ` universal and long established practice in this . Presidency of 
awarding interest after the period fixed for payment and was such 
ptactioe continued after the Transfer of Property Act озше into°force 
in Bombay. ° The Transfer of Property Act was «made applicabl 

this Presidency from. the Ist of January 1893. "Thee reported үч 
sion before the application of the Act is found in Ddudbhai v. Daud- 
bhai (L L. R. 14 Bom, 113) and that after the application of thé Act is 
contained in Ohabtwbhai v. Нат mji (I.L.R.20 Bom. 744) In both 
thes& cases interest was allowed u the date of the deqree and not after 
that. It must, therefore, be presumed that these dagisions rather negative 
such practice as aforesaid than establish it. The first ground of the obser-« 
vation of fhe Privy Oouneil*thus vanishes во far ав Bombay is concerned, 
The seeond grbdugd is based on the manifest, justice of awarding interest in 
Suc? casos. e Ав regards this the inconveniences pointed ogt by Н. 8. P. 
at p» 139 andjthe temodies suggested i in masking it only discretionary with 
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the Court to award or not to award interest deserve serious oonsideration. 
Tho further arguments used by Lord Hobhouse have been elaborately dis- 4 
cussed by Jenkins J. ( now Bir Lewrenoe Jenkins C. J.) in the case of 
Achalbala Boss v. Sarendra Nath Dey (I. І, Б. 24 Cal 766). In discussing 
the question his Lordship has proceeded upon the construction of the words 
* what is so found due to the plaintiff’ in s. 88 of the Transfer of Property 
Act, and has observed: “ According to the view expressed by the Allahabad 
High Court, the expression ‘what is so fougd due tothe plaintiff’ in в. 88. 
means the amount referred to in the first paragraph of s.86; in other 
words that the word ‘so’ refers not merely to the different heads of in- 
debtedneas mentiongd in that paragraph, 4.¢.,pringipal, interest and oosts 
but also to the date there indicated. It appears to mo that ‘to attribute 
this force to the word so is opposed to that which is apparent from this first 
paragraph itself, for it will be noticed that in that paragraph the expree 
sion “во de^ at the date of the decree’ must refer to в point of time other 
than that Ву reference to which the amount mentiqned in the earlier part 
of the ‘clause is to be taken. This of itself would seem to justify the oon- 
clusion that the expression ‘ во found due’ in s. 88 does not necessarily and 
obviously mean, found due at the date indicated in s. 86.” With the 
utmost deference it must be submitted that the expression. ‘so due’ must 
refer to something that has preceded and cannot have any reference to any- 
thing that follows. If they do not refer to the amount and the date referred ° 
to in в. 86 the words would be meaningless. The expression “ in default 
of the deferflant paying as therein mentioned” which precedes the expres 
sien во dus has obvious connection with the latter expression. ‘ Therein men- 
tioned "means mentioned in paragraphs 1 and 2 of s.86. Now it would appear 
that Suryanarayana’s oas which is the foundation for holding that interest at 
contract date should be allowed upto the date fixed for payment and which 
was decided by two Judges was not noticed by Jenkins J. in Aohalbala’s 
оаэ ў who alone ig responsible for the decision of that case. The argument that 
the expression ‘so due at the date of the decree, must refer toa point of 
time other than that by reference to which the account mentioned in thg 
earlier part of the clause is to be taken’ is clearly answered in Suryana- 
TAYAN oan, where the Judges have said : & We say this with reference to the 
concluding words of the first paragraph or declaring the amoutt so due at the 
„dats of euch decree" ( the*italics are mine) the amount so due is the amount 
which will be due “on the day next hereinafter seferred ” that isthe day to 
be fixed withfh the six months, as provided in the next agraph and that 
amount may be declared at the date of the decree if the Gobet docs 284 sink 
it necessary to Brder an account” (20 Cal. at p. 364). Ая sue, already pointed 
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out, section 86 so far as it relates to the alternative decree when the decree 

does not direct accounts to be taken section 86 may be read as follows : “The 

Court shall make а decree, declaring (the amount во due) what will be 

due to the plaintiff for principal and interest on the mortgage and for his 

. Costs of the suit, if any, awarded to him, on the day next hereinafter referred 

to, at the date gfsuch decree”. This argument does not therefore help us in 
putting on the sections of the Transfer of Property Act construction which 

*would enable the Courts to award interest after the fixed date, and the 

construction as put by the Privy Council upon the bare sections is to the | 
same effect. - 

The next question then 3 how to reconcile s.90 with the view that a 
mortgagee isnot entitled to subsequent interest. Section 90 can only apply if 
the proceeds of the sale are insufficient to pay off the desretal amount and, 
only when the defendant is personally liable. Во far as the mortgaged 
property is concerned, the section has no application. The expenses in 
execution proceedingweare the costs of the suit and they may inoreage sinoe 
the date of declaring the &mountin Oourt and the expression ‘for the time 
being’ may фе gxplained in this way. The section makes no direct reference 
to interest. The section would apply when the mortgagee makes an appli- 
cation for personal remedy when that remedy exists. Section 97 refers to a 
special case and there is no reason why the expression in the third clause “in 
payment of all interest” be held to include interest after the due date and 
be not restricted to interest awardable under вв. 36 and 88 of the Act. 
The ultimate conclusion which Jenkins J. has come to ів exprossed 
in these words: “ If this bg so then the opinion, expreesed at page 180 of'tno* 
report vf Amolak Ram v. Lachmi Narain to the effect that s. 209 cf the Code 

` of Civil Proce®ire cannot affect the special provisions of the Transfer of 

Property Act, would seem to be erroneous, The inference would" rather 
appear to be that the provisions of the Transfer of Property Aot not 
acoluswe and exhaustive ; and further that it never wak coxtemplated d B 
mortgagee in a suit, which, in its origin at any rato, was founded on equitable 
* principles as firmly established in this Court asin the Oourt of Obancery in 
England, should be muloted of his intorest when his mortgagor isin default." 

. . The deqsion may be sunfned up as follows (1) section 209 ef the 
Civil Procedure Code applies to decrees in mortgage suits so far as interest 
after the date fixed for payment is concerned; (2) that the provisions of tHe 
Transfer’ of Property Act dre nôt excluswe and exhaustive an the point of 
awarding interjet; (3) that it was the established practice of the Oaloutta 

e Hifh Court that в mortgagee should not'be muleted of his iaterest when the `` 
mortgagor 48 in default. . * 


pe d e Н - 


1 


| "Ootober 1908] ` JOURNAL 169° 


How far these considerations apply to Bombay is the next questio 
. Section 209 of the Oivil Procedure Oode as amended by s. 20 of Act VII 
1888 is in part materia with s. 210 of the same Code. It has been repéat- 
edly ruled in Bombay that в. 210 doss not apply to mortgage decrees. For 
the same reasons в, 209 should not apply to mortgage decrees, -Ifthe mort- . 
gagee cannot be subjected to the inconvenience of an instalment decree upon 
the wording of s. 210 he should not be entitled to the advantage s. 209 which: 
is in the same words when these words preclude his being put to inconvenf- 
ence. Besides a suit upon a mortgage is not a suit to recover money but 
an interest in immovable property ( Sarwar Hussein v. Yabu Mahamed 
В. L. R. Sup. Vols879) and Baida Nath v. &hawanand, 22 Cal. at p. 150). 
The, first decree to be made under ss. 86 and 88 is to that effect. It-was also 
the ground mada, by the High Oourt at Allahabad for not allowing interest 
after the date fixed for payment, when the case of the Maharaja of Bharat- 
pur was decided by that High Court. It was said ¢‘ Section 209 of the Code 
of Oiyil Procedure applies only to decrees for the payment of money and is 
in our opinion inapplicable to decrees for the *sale of property" ( vide:23 
АП. at p. 184) Unless then the decisions under s. 210 of the @ivil Procedure 
Code of the Bombay High Oourt are overruled it cannot be held in Bombay 
that s. 209 of the Code is applicable to mortgage-decrees in Bombay. The 
second conclusion is that the provisions of the Transfer of Property Act aro. 
not exclusive and exhaustive. They must, therefore, be supplemented by 
some other law. As shown above в. 209 of the Civil Procedure Code ів not 
applicable. “Section 222 deals with interest on costs. No other provisions 
* on be found enabling the award of interest. Section 209 may perhaps be 
applicable when в. 90 of the Transfer of Property Act is resorted to, Till 
then no question of interest after the date fixed for paymofit can be raised, 
Of edürse we may fall back on the general law of mortgage when the 
' un pan of the Transfer of Property Act are held inexhaustÜve, But the 
‚ роїйі ів still ай орет point in our Oourts. The third conolusion ig based 
upon ‘the established practice of the Oaleutta High Oourt. Thore is not 
such an established practjce in our Courts but оп the other hand the 
decisions quoted ‘above negative such А practice. e PS 
„ The résult then is that the бош dre bound to award interdit at * 
, the contract rate dwn to the day fixed for payment; that whether interest 
: „сап be awarded after that date is a question not yet settled by our High 
,. Court and remains an open question. * . 
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so RECENT ENGLISH CASES: `» 


ApPROPRIATION—Payment—Statuis оў limitations—Option оў oraditor 
to appropriate—Limit of averoiss qn option—Set-of —Solioitor and olient— 
. Solicitor’ s bill—Sum received on account of dient. The executor of a deceased 
solicitor brought an action in 1902 to recover odsts alleged to be due to his 
testator’s estate from the defendant, of which a bill had been delivered to the 
defendant, together with a cash acqpunt, on December 2, 1899. The items 
ofthe bill extended over & period from 1878 to 1899, and, the Statute of 
Limitations being pleaded, the judge at the trial gave judgment for the 
defendant in respect of all ijema prior to 1893, as being statute-barred, He 
| referred the rest of the bill toa master for taxation, and to take the cash 

aodount from 1893, directing that credit should be given to the defendanf for 
` all sums of money received by tke plaintiff's testator for or бп account of the 
defendant, in respect of, or which ought to be treated as reducing or 
` discharging, the bill of кыт so taxed. Upon taxation the defendant brought 
іп a surcharge in respect of a sum of 66l., which had been received by the 
plaintiffs testator, ав the defendant's solicitor in an action brought by the 
defendant, in 1894, and not accvunted for to the defendant. No cash account 
had. been delivered by the plaintiff's testator to the defendant except the 
account of December 2, 1899, which, through an inadvertence, contained no 
“entry of the said sum of 66l. The plaintiff claimed that this sum should be 
treated as appropriated to payment or satisfaction of items which had accrued 
due from the defendant to the plaintiff's testator prior to 1893 :-eHeld, that 
the said sum of 662. could not be set off against the statute-barred items undgr 
the statutes of set-off ; and that, assuming that the plaintiff's testator would 
have hgd a righto appropriate the said sum to these items, yet, there having 
been no such appropriation, it was not, having regard to the terms gf the 
judgmant of &he learned judge at the trial, open to the plaintiff so е 
appropriate the said sum subsequently to that judgment, and therefore 
the surcharge in respect of the said sum of 66l. must beallówed. Smi 
Betty ( 1903, 2 К. B. 317 ). 

ÜONTEMPT or, Céunt—Publication tending to prejudice fair trial— 
Nowepaper—Oates not yet pendimg3in High Oourt—Jurisdiction of High 
Court to attach? ' Where, a person having been charged before the pétty 
sessions With an indictable offence triable only at the Ћавіхев, matter is 
published in a newspaper tegding to interfere with the fair trial of the’ 

charge, the High fourt has jurisdiction to attach the publisher of such 
matter for contempt of Court, notwithstanding that at the time of the 
publication the person charged had not yet been committed for trial Tha 
King v. Parke (2903, 2 К. B. 432). - 
pu 
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Gaminc— Whist— Absence of element of Ж КЕ Ferree Aat, 1872 

(35 & 36 Vict. с. 94) в. 17. To constitute ‘gaming the game played must We 

one whith involves the element of wagering ; each player must have a cliance 

. of losing as well as of winning. A number of persons hired a room in an hotel 

for the purpose of playing whist. They” played for prizes, which were not 
subscribed for by the players, but were given by third persons :—Held, that ° 

the whist во played did not amount to gaming within tHe meaning of s. 17 

of the Licensing Act, 1872. Lockwood v. Cooper (1908, 2 К. В. 428). Й 

INBURANOE, MARIXE— Voyage policy—Oonatruction—Tormination of 
748 — Insurance for period after arrival of ship— Days," how to be reckoned. 
In а policy of insuranoe on a ship the risk was described as being for a 
voyage toa мер (ee “and for 30 days in * port after arrival however em- 
plo¥ed,” and as running until the ship “ hath moored at anchor as above in 
good safety." The ship arrived in port and was moored at anchor in good 
safoty at 11.30 A.M. on August 2, 1902. She remained in port until Septem 
ber 1, 1982, and was totally lost through perils inshred against at 4.30 Р.М. 
on that day :— Held, that the expression “30 gays” in the polioj meant 
thirty consecutive periods of twenty-four hours each, the first period of which 
began to run at 11.30 А, M. on August 2, and, therefore, tlfsi* the policy had 
ceased to cover the risk when the loss occurred. | шы Royal Bachange 
Assurance Corporation (1903, 2 К. B. 363). 

Мватлакнов-—– Liability—Intervening act of third party—Trespassers? 
interference by— Effective cause of damage. The defendants’ servants 
shunted вте trucks and в brake-van, ‘all coupled together, on to а 
siding which was‘on an incline running down to а level crossing over a 
highway. The siding had a catol-point to prevent vehicles, if set loose, from 
running down the incline; but, for the convenience of the shunting opera- 
tions, the defendants’ servants did not place the trucks and van beyond the 
catch-point, but screwod down their. brakes, and left them in a position in 
wich they would not have caused any damage if not interfered with. Bomo 
‘ boys, trespassing on the siding, uncoupled the van from the trucks and res 
leased its brake, so that it ran down the incline and injured the plaintjff, 
who was lawfully passing along the kighwey over the levef crossing. The 
defendants were aware that boys were €nethe habit of. trespassing on ibo 
siding and meddlihg with vehicles placed upon it. At the frial of an'action ° 

. by the plaintiff, the jufy found thatthe van was in asafe position as and 

"where left by the detendan ts, unless interfered with afterwards; that the 

‘accident would not Sens happened if the van had'not yinterfered with; 

that the interference was the acieof trespassers, who negligently, that 

tho danger of interference causing mary жаз known to and could have béon 
Ре _® 
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pue against by the exercise ofíreasonable care on the part of the de 
endants; and that the negligence of the defendants in not placing thé 
van beyond the catch-point was the effective cause of the accident. Upon 
those findings the jury assessod damages, and. Kennedy J. gave judgment for 
the plaintiff : [1902] 1 К. B. 618. On appoal by the defendants :—Held, that 
the evidence did not support the findings of neghgence оп the part of tho 
defendants: and, therefore (applying the rule in Hngelhart v. Farrant, 
[4897] 1 Q. B. 240, 243). as negligance on their part was not the effectivo 
cause of the accident, they were not rendered liable through the interference 
of trespassers. — McDowall v. Great Western ' Railway Company (1903, 2 
K.B.33].  . a: 5 | i 

PRINOIPAL!AND AGENT — Limited authority—Ooniract made by agent, 

in name of principal, but for his oum bonefii—Liability of principal.® B 
an underwriter. was employed by certain other underwriters as their agent 
‘to underwrite polizies in their names and on their behalf. `В. purporting to 
act under that authority, gnderwrote in their names a policy guaranteeing to 
the plaintiffs that a certaiw; company would repay to the plaintiff’ tho 
amount of certgin advances made by the plaintiffs to the company. At the 
time that B. во underwrote the said policy the company -was to the knowledge 
of B in fact insolvent. В was personally interested in the company being 
kept afloat, and in underwriting the policy wus acting for his own interests 
"and not for the interest of his principals. The company having failed to 
repay the advances, the plaintiffs sought to recover from B's principals 
upon the policy :— Held that, having regard to the object with which B. 
subscribed the names of his principals to the policy, he did not underwrite jt 
on their behalf, and, that consequently, as he had exceeded his authority, they 
were not liable ^ the plaintiffs. Hambro v. Burnand (1903 2 К. B. 399) 


Ram.war—Level orossng— Road, raised on. inclined planes—Ropgir of — 


roadway—Rgilways Oleuses Act, 1845 ( 81€ 9 Vict. c. 20). в. 16. A railway 
company, being authorized to carry their railway aoross в high road 
the level, constructed the railway at a slightly higher leyel than the road, 
and, in order to bring the road up to the level of the railway, raised it by 
means. of inclined pl&nes on eithereside of the “railway under the powers 
conferred by s. 16 of the Railways Q@lauses Act, 1845 :— Held, that there was 
‚ no obligation upon the railway company to rbpair the ‘roadway upon the 
inclined planes, notwithstanding that their act in inelining its surface might 
have madedts maintenance more expensive than before. Wes Lancashire” 
Rural Districts Cpwnoil Y. Lancashire and Yorkshire Rail Company 
(908, 2 K. B. 3% ). EM AP 
^0 WinL—Abs.lyte gift— Gift over on death “ without a ilt and childless” 


—Repugnancy.* An executory gift over in the event of the donee of an 
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&bsolute* interest dying “without a will and childless” ів void for 

repugnancy. Ime Dimon. Dixon v. Charlesworth (1908, 2 Oh. 458). 9 
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The Liability of Oontractors. . 

Ro where local authorities are their own contractors, that is, 

where they do works which they ere authorised to do by their om? 
workmen, the liability of contractors must always be a question of consider- 
able interest to them as well as one of recurring interest. The manner in 
which such liability may arise is manifold. «1+ may arise through personal 
injugies being received by a passer by, agin Penny v. Wimbledon Urban 
Oouncil (1899), 53 J. P. 406, or as in Taylor v. Greenhalgh (1874), 38 J. P. 
599, or as in Hardaker v. Idle Local Board (1896), 60 J. P. 196. or as in 
Tucker v. Axbridge Highway Board (1889), 53 J. P. 87, or damage to property, 
as in [lford Gas Company v. Ilford Urban Councile Jackson. Third Party 
(1903), or in fifty other ways. . 

In Tucker v. Axbridge Highway Board (supru), the defengsnts, a high- 
way board, had left а heap of stones on the side of a road within their 
jurisdiction ata place which was used as a depot for stones used in repair- 
ing the road. The contractor, a servant of the defendants, in placing stones , 
there had allowed them to project a few inches on the road. A person when 
driving slong the road one dark night drove against the heap and thereby 
met with his death. His widow and children brought an action under Lord 
* Qampbell’s Act against the defendant board. „It was held that the action 

was maintainable, and that inasmuch as the so-called contractor Was really 
a servant of the defendants they were liable. Е 
Th Reid v. Darlington Highway Board (1877), 41 J. P. 581, the accident 
атовр іп a similar way, but the liability of the defendant board was not , 
estdblished. In ¢hat*cage the defendant board, finding that part of the wall 
of a bridge needed repair, instructed their surveyor to employ a contractor 
to do the work. The contrgctor thereupon, by his servants, did the work and . 
the surveyor of the board did not int8rfere. In the course of the work the 
contractor’s servants left stones in the highway, which was,not lighted at 
night, and R, trawelling in в gig, ran against them and was injured. It 
‘was held that there was no evidence upon which the board or its surveyor 
could be heldliable for theinjurytoR. ° *, ° Е 
In Hardaker v. Idle District Oouncil (supra), the аівфісё council, béing : 
about to constmict 8 sewer under their statutory powers, employed $ coa- 
* tractor to construct it for them, In consequencedf his negligence in carrying 
. ® x XX 
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out the work, a gas main was broken and the gas escaped from iteinto the 
‘house in which the plaintiffs (а husband and his wife ) resided, and an ox- 
plosion took place by which the wife was injured and the husband's furniture 
was damaged. In an action by the plaintiffs against the district council 
and the contractor, it was held by the Court of Appeal (reversing Wright, J.) 
* that the district council owed a duty to the public (including the plaintiffs) 
во to construct the sewer ав not to injure the gasmain; that they had been 
guilty of a breach of this duty ; that notwithstanding that they had delegated 
the performance of the duty to the contractor, they were responsible to the 
plaintiffs for the breach, and that they were accordingly liable in damages to 
them for the injuries that had been recsived. 

In Penny v. Wimbledon Urban Council (supra) the c$uncil, acting undor 
section 150 of the Public Health Act, employed в contractor to make ара 
highway which was used by the public but had not become ‘repairable by the , 
inhabitants at large. In orrrying out the work the contractor negligently 
left on the road в heap of soil unlighted and unprotected. A person walking 
along the road after dark, fell over the beap and was injured. In anaction 
against the district council and the contractor to recover damages for the 
injuries sustaihed, the jury found a verdict for the plaintiff. The action was 
tried before Bruce J. Tho contractor had paid into Oourt the sum of 76l. 
whilst denying liability, and'as the jury had found a verdict for 50}, the 
learned judge directed that judgment should be entered for him with costs. 
He also held that the district council could not avail themselves of the pay- 
ment into court by the contractor, and directed that judgmemt should bo 
entered against them with costs. This judgment against the district council 
was, of qpurse, confined to o&sts. Against this judgment the district council 
appealed to the,fJourt of Appeal, while it was endeavoured to show that they 
were under no liability whatever. The court, however, affirmed Bruce J. 
and held that judgment was rightly entered against the council, Véughan 
Williams, L Ją said: “As tothe question of the liability of the coyncil 
for the acta of the contractor, there is hardly any subject on*which the course 
df the authorities, down tothe recent case of Hardaker о. Idle District 
` Qouncil (supra), has been so uniform, and clear. * Їп cases like the present, 

where в statutory authority has powgr todo something toa road which involves 
stopping it, orto do something to it which will make it dangerous while it is 
being done, there isa duty cast upon them to take case that the Queen’s 
subjects аө not injured by any , carelessness in the doing of that which hag 
tosbe done. Thjs is expressed in the judgment in Pickard »..Bmith (1861), 
je В. (N. 8.).* 480, thus: ‘If an indqpendent contractor is employed to 
do a lawful act, gnd in the course of the work he or his agrvants commit 
some oasual ace of wrong or"negligence, the employer is not answerable, Thọ . 
ms e €* z • 
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А 
rule is, however, inapplicable jto cases in which the act which occasions tho 
injury is one which the contractor is employed todo; nor, by parity of $ 
reasoning, to cases in which the contractor is-entrusted with the performance 
of a duty incumbent upon his employer, and neglects ita fulfillment, whereby 
the injury is occasioned,’ ” ° 
he most recent af this class of cages is Ilford Gas Oompany v. Ilford 

Urban Council; Jackson, Third Partly ( e ) recently decided by 
the Oourt of Appeal. The third party John Jackson, waf a oontractor, 
and he had entered into a oontract with the Ilford council to 
construct for the council certain sewage Фа works and certain main ° 
sewers leading thereto, A sewer that to be constructed ran along a 
public road in the urban district called Green Lanes, and in this road a gas 
pipe or main was 1444. This gas pipe or main had,bean laid down by the 
gas company many years before and in the-course of laying the sewer the 
contrüctor came across the gas main in three different p . Upon coming 
across the gas main, the contractor asked for directions as to what he should 
do or how it should be supported in the places where it ran along the sewer 
trench. He was directed by the engineer to pe jt by brick piers nine 
feet apart. * This the contractor did and was cr ited with such piers as ex- 
tras. Subsequently, some little time after the sewer trench had been filled 
in, the gas main was found to be fractured at two of the three places where 
it was met with. The gas company thereupon brought ay action against 
the district council, alleging negligence against them in supporting the gas 
main orin packing and ramming the soil under the same, The district 
council brought in the contractor as third party, alleging thatif there was 
negligence it was his negligence. The jury at the trial of the issue between e 
the gas company and the district council found a verdict for the gas company 
that there wgs negligence on the part of the district council, adding that 
there was no negligence on the part of the contractor, and assessed the 
* dafhages at 200]. 

. The terms of the contract between the district council and the contractor 
need only be briefly referred to here, It was provided in gne clause that 
“such glterations, additions, and omissions to or from the works as described 
in the specification, plans and drawings as the contractor shall from time to 
timeste required to make by order in writing aarfotioned bye the district 
council under the-hanfl of their clerk or the said engineers, and no others 
shall be made by the contractor. And such sum shall be paid by the district 
council to, or be rebeted or allowed to the district council by the contractor 
in respect of such alterations, additiong or omissionseas the said engineer" 
shall certify under his hand to be рие By another clause it was 
provided that “any damage or loss whioh*may happen to tha works or,the 
materials, implemquts or tackle therein used during the progress thereof 
which shall arise from théft, spoiling, decay, wa*te, wind, rain or ire shall 
be made good by the contractor to the satisfaction of the engineer withoat 
any extra.ohafge, And the oontrabtor shall save the district council harm. 
less and indemnified from all claips and actions for or il respect of afy 
damage or injury to persons or property arising from ог oooasipned byetha, 

» neglect, default or misconduct of the contractor qr of any person employed by - 
. ' ы * . 
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the contractor or otherwise howsosvor from or by the execution of the works.” 
t Lawrence, J., before whom the caso was tried, held that as between the 
district council and the contractor the contractor was liable under the con- 
tract to indemnify the district council in respect of the action brought against 
them by the gas company, and atcordingly entered judgment against the 

. contractor in favour of the district council. And on the authority of Ho- 
ward v. Lovegrove (1870), L. К. 6 Ex. 43, he enfered judgment against the 
contractor in favour of the council for the plaintiff's costs in the action 
fpr the council’s costs in the action brought against them as between solici- 
tor and client, and for the oouhcil's costs in the third party procedure. 
From this judgment the third party, the contractor, appealed, and on tho 
пап of the appeal the Oourt of Appeal sent the case between the district 
council and the contractor dowg to be tried afresh before g judge and special 
jury, the issue to be tried being— was the injury due to the nature of the works 
which the contractor was bound or directed to execute, or to the mod@ in 
which the works were executed! On the tial before a judge and special 
jury вв directed, the jury found in favour of the contractor, that he did his 
work satisfactorily. Tha contractor was thus freed from any charge of negli- 
ence. The effect of the figding of the jury was that the injury was'die to the 
nature of the works which the contractor was bound or directed , to exechte. 

On the matter coming before the Oourt of Appeal for further argument 

that court held that on the true construction of the contract, the contractor 
was not liable, and directed that judgment should be entered for him with 
costs. The whole liability of the action thus fell upon the district council, 
and the district council alone. . 

к To a large extent the liability of local authorities for work done for 
them by contractors depends upon the terms of the contract they have 
entered into. Itis right and proper that contractors should bg held liable 
for their own negligence, but when it is attempted to make them liable for 
negligence which is not theirs—in other words, to make them generhl 
insurers-4-very precise words are necessary. ‘There were no such words in 
the Ilford case.w-Justice of the Peace. 
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The Oentral Provinoss Tenancy Act (XI of 1898 ). By M. B. раравнои of 
the Middle Temple; Barrister-at-Law ; and the late Acting Government . 
Advocate,"Üentrab Provinces. Вомвлу: Education Society’s Steam 
Press. 1903. Roy. 8 vo. Pagas xx and 929. 

"Гнів isea commentary on an Act which largely affects the Central 
Provinces This Act was placed on the Statute book dh the 21st October, 
1898 ; and it superseded its predepessor, Act IX of 1838. The present Act has 
male important gnd radial changes in tHe transfer and acqflisition of eir 
Tight, tn the position and status of occupancy and ordinary tenants and in 
faising the tondition of sub-tenants. Опе of its noteworth} features is the 

with drawal of thg “power of dlienation given for the first time to gocupancy 
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and ordinary tenants by the Act of 1883. The commen teria on the Act are as 
exhaustive as ite importance demands. They consist of explanatory notes, a dis? 
crimination and discussion of cases decided under tho provisions of the Act 
and its predecessors, and of oases decided in other parts of India under enact- 
ments analogous to the one in question, and’ rules made and executive instruc” 
tions issued by the Government of the Central Provinces. It is а relief to find ` 
that the commentaries are very carefully and ably prepared; and one mark- 
ed feature which it possesses, vis., of discussing oases decided by the foug 
High Oourts in India and of appropriate English casos, makes it a useful book 
of reference not only in the Central Provinces but in the rest of India as well. 
The book also containa Recovery of Rent (Bengal) Acts ( X of 1859, XIV of 
1863, XX11 of 1872) ; The Oontral Province’ Tenancy Bill, 1880; Report of 
the Select Committee; Proseedings of the Imperial Legislative Oouncil, The 
Central Provinces Tenancy Act .( IX of 1883); Statement of Objects and 
Reasons, and the Central Provinces Tenancy Bill, 1898, and Proceedings of 
the Imperial Legislative Oouncil in passing the bilk into law. The new Act 
gave occasion to a Resolution from the Chief Commissioner, Central Pro- 
vinces, which is setout in full. Thus, the present › volume embodies all avail- 
able information on the Tenancy Laws as obtaining in the Oenfral Provinces. 


A Manual for Colonial Oommissioners. By Ововав EucENS SOLOMON, 
Solicitor, England, a Commissioner for oaths, England, British Colonies, 
and India. Lonpon: Sweet and Maxwell, Limited, 3 Ohancery Lane, 
W. О. 1903. Roy. 16 mo. Pages viii and 87. Price Зв. net. 

THE in€reased facilities for locomotion from one country to another, the 
frequency with which people move from place to place, and: the long arm 
of commerce have of late invested the law of commissions with at import- 
ance which it never had before. This manual of informati®n on colonial 
commissions for oaths, affidavits and proofs in the United Kingdom, for re- 
cord in British Colonies and India and the fees thereon, is therefore conse- 
quept upon the ogntimuous professional interest evinced in its subject-matter. 

Its part I deals with genoral observations and the procedure thereunto; in 

part П are given a tabular list of British Colonies and Dependencies and 

details of the Commissions for the supreme Courts thereof, and forms 
of „British Colonial Commissions; &nd part ШІ de Commis- 
sionerships for deeds in the United Kingdom for the United States 

,of America, form “of Anferican Oommiasion, and list of Americån States 

granting Üommissionerships. Thgre are several appendices, of arhich the 

first sets out forms of petition, certificate of fitness, declaration, in proof, and 
form of American certificate of fitnéss ; the second tabulate) the names of 
the Commissioners in the United Kingdom for British Colonies and Depend- 
encies, tha third enumerates the names of tho commissioners of deeds in 
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Great Britain for American States ; while the fourth and last gives a list of 


‚7 British Colonies’ accepting Homesworn afüdavite.. This, little hand-book 


contains all available information relating to tbe subject with which it 
deals; and forms an indispensable manual of reference for the legal profes: 
sion throughout the English-speaking world. 


` The-Oldest Code of lave in the world: t Se eee 


. Hammurabi, King of Babylon, В. О. 2285-2242. Translated by О. Н. 

* У. Јони, MA., Lecturer in Assyriology, Queen's College, Cambridge. 

Ергивоңен : T. & T. Olark, 38 George Btreet. 1903. Cr. 8vo. Pages xxii 
and 88. Price 18. 6d. net. 

Тнв Code of Hummurabi is one of the most important monuments in the 
history of the human race, containing as it does the laws which were enspted 
by а King of Babylonia i in the third millennium B. с. This Code was, nearly 
iwo.thousand years later, made a text-book for study in the schools of 
Babylonia, being divided for that purpose into some twelve chapters and 
entitled, after the воші custom, Ninu ilu sirum, from its openihg words. 
In Assyria also, in the seve&th century, B. 0., it was studied in а different 
edition appargri]y under the name of “ The Judgments of Righteousness 
which Hammurabi, the great King, set up." This Code was until recently 
studied from fragments alone but as а result of the explorations carried on 
at Susas under the auspices of the French Government, has been found a 
monument, only disinterred in January 1902, This monument, we are told, 
consists of a block of black diorite, nearly eight feet high, found in pieces, 
but readily rejoined. It contains on the obverse a very? interesting 
representation of the King Hammurabi, receiving his laws from the seatéd 
min-god,"Samas, ‘the judge of heaven and earth’. Then follow, on the 
obverse, gixtee® columns of writing. Оп 4ће reverse side are twenty-eight 
‘columns with more than 2500 · lines of inscription. The inscripti®n on 
this monument was copied, transcribed and published, in a superb quarto 
-volame by: October 1902, by Father V. Scheil. This was very soon follqwod 
by Dr. Н. Winckler's rendering of tho Code. These are, however, highly 
‘cientic produptions, a and are meant more for the delectation of those savants 
who have made this branch of knowlédge, a special: study. And а necessity 
existed for supplying a literal tra&slation in English of the inscriptigns, 
which would place the chief features of the ode Бебе 8 wider public, 
anxious to le&rn the oontents of the monument and yet not having the 
requisite preparatory study* to 'hasimilata the information set out in the 
monographs published hitherto. The learned professor, therefore, deserves to 

ebe fongratulated on seixing the opportunity and placing withjn an easy resoh 
of the public a translation which gives an ides of what the code really meant, 
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: “HINDU LAWS 1902. 
E are familjar with the doctrine that immemorial custom is transcen- 
-F 'dentlaw and clear proof of usage will outweigh the written text of 
v ож, : The Roman law:elso held that ancient customs were 
ee like laws, and: that. customs couldgnot only interpret law 
( optima lagum interpres consustudo ) but also abrograte it. Whore in sup- 
port of-an:alleged family custom, in derogation of the mie law four in- 
stances; of & comparatively modern date, were adduced. the Privy Council 
held ‘that such a custom could not be supported om so slender a foundation 
(Chandika v. Munakunwar (1). A- custom showing that a grand-son, whose 
father is dead, succeeds to the grand-father’s estate in preference to a surviv- " 

ing’uncle does not prove-by-itself.that-:the rule of lineal primogeniture ap- 
plies in th® family in: case of collateral relationship. But the custom of 
* heal primogeniture as the rule of succession to.an impartible raj was held 
to-be:proved-on (i) oral evidence to-show that if was well understood in the 
family'and in families belonging to the same group that ne descendant of 
а yofhger branch could take until all the elder branches were exhausted, (іі) 
deogoes, relating to.disputes in such’ families in which it was „decided that 
the rule of-succegsion was lineal primogeniture, and (iii) evidence that in 
the family the' hew-apparent and those in immediate succession were digni- 
fied in the order of ‘seniority with titles denoting precedence ( Mohesh x. 
Satrughan (2)'). There is no inconsistency between -a tustom of impartibility 
ang the right of females to inherit; and €he® general law must prevail, un- 

less itis proved that'the custom extends to the exclusion of females (Ram 

‚ Nundun v. Janki Koerf3)).° gos x T 
ʻi Ag observed, im'a-similar artjcle, last year,Hindu law is the personal 
law of the Hindus, and Hindu families; sre governed by tha law of their 
TT E “o ()4 ‚Е. В.,376; 24 All, 373... . e 
(3) 4 Bom, L; Ru 373; 39 Cal, 343, (3) 4 Bom., L, B. 664; 39 CaL, 828, 
723, ` . Ы 


i * ~ 


180 Р . THE BOMBAY LAW REPORTER, | [Von v. 
e . 
origin and not of their domicile. The doctrine, that "Hindu 
families migrating from one part of the country to another 
carry with them the laws and customs prevailing in tRe province from which 
they have migrated, has been further confirmed by the Privy Council in 
. Parbati Kumari v. Jugdis (4). 
Though the'agoption of a sister's, mother’s sister’s or father' в үк son 
i invalid among the three regenerate classes (Bhugwan Singh v. Bhugwan 
и. Singh (5) ), yet the adoption of а sister's or daughter’s son, 
among the Sarasvat Brahmins of Kanara, Bohra Brahmins of 
the North-Western Provinces and Brahmins of Southern India has been 
upheld, time after time, on the ggound of custom (Manjunath v. Kaverihai (6); 
Gowri v. Shivram (7); Chain v. Purbats (8); Vayadinada v. Appu (9) ). 
A mother succeeding as heir to her son, who has died unmarried, can validly 
make an adoption (Payappa v. Appanna (10) ), buts fall. bench of the 
Bombay High Court has now decided that а grandmother in similar circum- 
stances has no power to make an adoption (Ramkrishna v. hamro (11)). 
When a widow adopts with the full authority of her husband, the adoption 
even into а joint family is valid, and the adopted son takes an interest in 
the property of the family (Bachoo v. Khushaldas, (12)). The consent of the. 
Government or of the bhaubands is not essential to the validity of an s 
tion among vatandars (Bulajj v. Datto (13) ). 
` Коў mutual rights of succession an adopted son is completely severed 
‚ from his netural family, His connection with his natural family continues 
only as regards marriage, adoption, and mourning. In determifüng, there- 
fore, the degree-of propinquity to a deceased adopted son, in his adoptive 
family, d claimant should not be regarded as next of kin because of his 
relationship as f'hturalíather, which, for purposes of inheritanoe, is im- 
material ( Muthayya v. Minakshi (14) ). 

-In the case of Mathura Nuikin v. Kew Naikin (15) it was laid дүн 
that'the custom of adoption ofa daughter by a. prostitute oould. not be 
recognised’ by Courts of law, andsuch adoption conferred no right on the 
person adopted, But where a woman, though a prostitute by profession, 
ів nota naikin agdis not attached*to any temple, takes в daughter in 
adoption’ with the object that shb niy have soma one who after her death 
could perform. her funeral oeremonies and inherit her property, and there is 
nothing {0 show that she contemplated the girl follwing the profession of a . 
pro&ütute,€he adoption is valid ¢ Manjamqws v. Sheshgirirao (16)). The 
(4) 4 Bore, І. Bo 365; 39 Cal, 433, (5) 1 Bom. L. H., 811; x1 Ail, 414. (6) 4 Bom. La n, 140. 
(1) 1899, P. J., 30. (5 14 All, 41, (9) 9 Mad, 44, $10) 93 Bons, 327, (11) 4 Bem, І, Hz, 315. 
(13) 4 Bom, 1. R, 883,, (13) 4 Bam, L. E, 768, . (14) 25 Mad, 394, * (15) 4 Bom. 545 

è 6 fis) 4 Bom, L. dis 11g. ` 
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Madras High Ooutt has dives held АТ adoptions to be valid ( Vonku v. 
Mahalinga (17)). But.even in Madras adoption by:a dancing woman: of~s 
‘girl with the intention of bringing her up for скн is held invalid 
( Sanjivi v. Jalajakshs (18) ). 
"^ — When a guardian purports to mortgÉge the minor's NDS on behalf 
of his ward, the lender is bound to enquire into the necessities of the loan: 
and to satisfy himself as well as he can with reference tothe 
parties with whom he is dealing that the guardian is acting 
in the particular instance for the benefit of the minor. If he does enquire 
andacts honestly, the real existence of an alleged necessity is not a condition 
precedent to the validity of the charge, nor is he bound to see to the applica= 
tion of the money. It's only when there fas Been at the time of the loan 
` either real necessity for it or due enquiry as to such necessity that the lender 
` сап obtain а olfarge over the minor's property (Dalibas v. Geptbat (19) ).- 
When the graut of an estate to a person proceeds from -the grace and 
favour of the Government in exercise of its sovereign authority, the estate be 
comes the separate and self-acquired property of the grantee, 
though it would possess all the inmane of the family 
tenure of the old estate as an impartible sty.° It is free from 
the coparcenary rights of succession of the other branches of the grantee 
(Ram Nundun +. Janki Koer (20) ). Similarly, savings effected, and property 
` purchased thereby, by the holder of an impartible raj become his self-ac 
quired property ( Parbati v. Jagdis(21)). The property descending to а 
man either by inheritance or by will from his nephew bécomés tux elt 
Acquired property ( Timannaoharys v. Balacharya ( 22 ) ). 
The origin and nature of the Mitaksliarà dectrine of joint family property 
is very ably expounded by Mr. Justice Bhashyam Аууапра in Sudas sanam 
v. Narasinhulu (23). The disruption of à joint family can- 
not Ье effected by an order of Court against the intention of 
tHe parties, unless jt is followed by an actual conversion of the joint tenancy 
` Шо в tenancy jn common or an actual partition by metes and bounds 
( Madtinarayan v. Ranglal (24) ). 
A member ofa joitt family, got being а som of the + debtor, would be 
bound by в decree and sale of the family property under the decree, although 
` He was not в party to it, if the creditor or the purchaser, as*the case thay be, * 
could prove thatthe debt had been contracted for the benefit of the family 
or the purposes of a trading business in which they were interested, &nd if 
the decree fras substantially one against them, flthough,in form it ee be 
(17) 11 Mad, 363 (18) з1 Mad., 228, (19) 4 Bon, L, K, 106 (20% Bom, L. 
31) 1 Bom, І. В: 765: (32) 4 Bom. Ъ. R., т (з) 25 Mad., 149" eor 29 Cal., 197, 
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* — the head member or Memberi of the family, who contracted, the, debt, 
This would especially be во, if the other coparceners were minors at-the 
time the debt was contracted and the suit was brought ( Baldeo v. Mobarak 
* (25) ),« This is also the view. of the. Bombay,.High Court { Har$ y. Jairam 
(26) ); Sakharam v. Devy (27)). But if parties. to а document intended that 
- all the member$ of a joint family . should execute it, it could not take effect 
DY" reason: that the person who had .alone executed it happened to be the 
managing member, and that the debt was recited to have been incurred for 
the benefit of the family ( Sivasami v. Seougan, 28)... „.. 
. » It may be laid down as a.general rule, looking, to the ‘recent decisions of 
the Oaleutta.and Allahabad High. Courts, that all members of a joint family 
should be made parties to a. mortgage suit, whether they were executagta or 
non-exedutants of the: mortgage, if it was sought to make thejr, interests 


liable under the mortgage ( Kanhaia Lal v. Roj Bahadur (29); Bhawani v, ^ 


‘ Kollu (30) ; Debi Dat w Jadu. Ras (31) ; Lala Suraj Prosad Y.. Golab Chand 
{82)). The mortgage M ап undivided share which under a partition has 
been allotted to another cé-sharer cannot, in the absence at fraud, be enforced 
by the mortgegee against the share originally mortgaged, but the mortgagee’s 
- sols,remedy ів to preceed against the share which has been allotted to his 
- mortgagor in lieu of the share mortgaged ( Ámolak v. Chandan (83) .4 The 
. Bombay High Court has held that in such a, gase the partition will be re-opened 
‚ and: the mortgaged. property will be allotted to the share of the mortgagor, 
'--And that in place thereof, unencumbered property of a similar value will be 
allotted to the share of the other co-sharers from the property Hlotted to the 
| mortgagor ( Lakshman v4Gopal (34)). This case has not been referred to * 
in the “Allahabad case. va 
: The manager of a jeintfamily may nde ordinary gifte or presents on 
йв occasions either to the members of the family or to strang@rs, but 
ай. * this poer must be confined to such occasions as are susua] 
neni i, @nd to such presents as are customary. А father, who ja the 
head of a jointfamily, cannot, on the point of death, make gifts to his 
* children out«f joint,property (Bachoo v. Khushaldas (35) ). Я 
» It is now well settled by a ries of decisions that under the Mitakshara 
law, as it iseadministered in Bom y and Madras presidencies, one gopar- 
Алаа oener may dispose of ancestral undivided estate by private 
4. contract (sale or mortgage) to the extent of-his own share. 
‚Не ваплоё alienate . oreentvumber more than his.own share ynless (a) justi- 
ng, necosfity, material or spiritual, be в} be shown ; or (b) all the оорагоепегв 
"(25) 39 Ual, 583 (26) 14 -B m., 597 BT O) 18 Bom.372. ` e(28)25 Mad., 389, 
e (29) $4 AIL, afi (30) 67 ALL, 537 (81) M All, 469 (33) $5 Cal, 817 
(52)'24 AIL, 488 (34) 23 Bomp 394, (35) 4 Вот, І, Ry ASS, 
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to be affected give express or implied consent, А full bench of the Madras 
High Court has decided that a suit by a purchaser from a member of an 


. undivided family, of his undivided share, is maintainable, after the death 


of the vendor, against the surviving membgrs, to enforce the sale ( Aiyyagars 
Venkataramayya v. Aiyyagari Ramayya ( 39 ) ), 


Under the Mitakshara law, as administered in Bengal and North-West | 


Provinces, the principle of alienation by private deed has not been adopted. 
In these provinces, а purchaser from an updivided member though he be я 
purchaser for value, acquires no valid title as against the alienor or the un- 
divided family of which he is a member. In these provinces one sharer 
has no authority without the consent of his срвһагегв to dispose of his un- 
divided share in order to raise money on his own account and not for the 
benefit of the family. 

The ordinary manager of a joint family and a father whois the head of 
his family enjoy equal powers as regards alienation of family property (see 
the very ¢ble judgment of Mr. Justice Batty in Nethajt v. Situram (40)). 
A younger member of a joint family can alienatesor otherwise deal with: im- 
moveable property belonging to the family, for family necesgity, whenever 
he is put forward to the outside world by the elder members of the family, 
as the managing member ( Mudi Narvyen v. Ranglal ( 41) ). 

A gift is valid as between a donee anda stranger, though at the time 
when the gift ів made the donor may have been out of possession and though ° 

cue the donee may never have obtained possession, provided 

* that the donor has done all he could to complete the gift 
¢Joitaram v. Ramkrishna (42) ). When property is given in gift to two 
persons jointly, there is no presumption that the donor intended to annex the 
condition of survivorship which might have the effect of excluding the heirs 
of owe of the donees ( But Ри v. Bechardas (43) ). 

, In Calcutta, Stanley J following the well-settled English rule has 
dogided that whgre a gift is made to a class, some of whom are incapable of 
taking, the disposition fails as to all. Section 16 of the Transfer of Property 


Act (IV of 1882) and section 102 of the Indian Succession Act (X of'1865 ) 
‚ lay, down similar principle. He further decides that eventhough all the 


members of the class are born before the gift takes effect, if it was qntece- — 
dently. possible that they might have not been so born, and. the faot that’ the ° 
gift might have includefl objects too remote is fatal to its validity irrespec. 
tive of the event ( Rojomoyes v, Troylukho Mohiney, (44) ). Insa later*case 


, Pratt J. expresses a doubt whether the said rule is always applicable i in 


this country ( Gooroo Рив у. Saft Chunder (45)). It mdy also. be oleerved 

M e À——— ——— ——————Ó 
( 39 ) 25 Mad., 690, (.40 ) 4 Bom. І, Rn 587. (4919 Cal, 797, , 
Ча Бн (48) 4 Bom, L, Ry 103 (44) 29 Cal, 260 *(45)3 Gels ш 
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that the Privy Council has ‘ruled that such a gift, iios thero i ig no other 
v objection to it, enures for the benefit of those members of the class who ate 
capable of taking. Their. Lordships considered that it was not necessary to 
view the transaction as though it were to be determined by rules of conetruc- 
tion drawn from English law and* applicable to English deeds of gift ( Rat 
Bishen Ohand у. Asmaida Koer (46) ; But Motivuhu v. Ваў Матић is (41) ). 
The view of the Privy Council has been adopted by the High Courts of Bombay, 
_ Ualoutta and Madras (15 Bom., 643; 15 Bom., 652; 18 Bom., 7; 20 Bom., 571; 
°22 Bom., 533; 12 Cal, 663 ; 12*Maà., 393). Those cases have neither been 
referred to nor distinguished in the judgment of Stanley J, i 
The rule laid down in the leading case of Tagore v. Tagore (48) that the 
donee of a gift under а will mast bea person in existence capable of ac- 
cepting it at the time when it takes effect, applies to an idol An ida] can- 
not be said to have juridical existence, unless it has been consecrated by the | 
appropriate cerémonies and so has bocome spirituajixed. Before this the 
deity of which the idolis the visible image does not reside in the idol. The 
deity, no doubt, ig in effstence, but there is no personification of tho deity 
io whom a gift can be made. Hence, no valid gift can be made to an idol 
not in existence at the time of the testator’s death (Којотоуев v. Т. TM 
Mohiney (49), following 25 Oal, 405). 
A widow does not lose her right to separate maintenance by reason of her 
leaving her husband’s house. provided she does not leave it for immoral pur- 
poses. And it has been established by a series of decisions of 
the Bombay, Madras, and Allahabad High Courts, that a moral 
obligation exists on the part of a father-in-law to maintaif his dependent 


da tino. 


' daughter-in-law, and that ebligation ripens into а legal one вв against “the ° 


heir, who has inherited his ancestral property. The Caloutta High Court 
` adopting this view has laid down (1) that there is no distinction between the 
right of maintenance of a widow under the Dayabhaga and under the" Mithk- 


`- shara, (2) Ваё the moral obligation on the part of the father-in-law may re- 


` main dormant or in abeyance, but is not annulled, if the widow has aken 


up в residence with her own parents or relations and théy ‘support her, (3) 
"that the moral obligation subsists coutinuously and can be called into 
activity if she should at any ti fall into neoessitous circumstances; and 


* ` (4)%hat whether it be dormant or active at the death, of the father-in-law, 


it devolyes as a subsisting obligation upon his heirs and is transformed into 


` а legal obligation (Siddesoury Dussee v. Janardan, (50)). The right оа 


"widow tô maintenance is nòt a charge преп the estate of her deceased husband 
unless and “tinfil it is fixed and charged upon the estate (a) by в йогов, or 
rare RTT Or SET OCT УТЕ 





j (6 HIE 104;6 АП, 560. (47) M4 I, A, 99, 19 Bom, 647, 4 (489B.L R,309 * 
2 (4029 Cal, 360 (8) 39 Only 607, 
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(b) by agreement. If such estate has been alienated and is in the hands of a p 
bond fide transferee, the widow cannot follow the property, eventhough it be 
the case that the transferee had notice of her claim for maintenance (The 
Bharatpur Sttiev. бор Det (51)). .Buf it would be otherwise if the 
transfer has beer made with, the intention of defeating the widow’s claim 
(Rum Kunwar v. Rim Dai (52); Shri Biharilalji v. Bai Rajbas (53) ). 

By an agreement entered into by the members ofa family, of whom 
plaintiff was one, the parties became completely divided in interest in re-" 
spect of all their property, but so far as certain village was 
concerned, it was agreed that plaintiff should reoeive one- 
fourth of the netinobme from the eldest menfber*of the family, who was 
to ménage it. Plaintiff sued afterwards for partition by metes and bounds 
of his onefourth'share in this village and it was held that the agree 
ment was no bar to the suit (Subbiraya v. Rajaram, (54)). Where ina 
partition suit the plaint seeks a complete partition ofthe whole of the family 
property, and in the course of the proceedings it р that plaintiff has in 
his possession some portion of the family property which he has not men- 
tioned in the plaint, but аё ап early stage of the suit he expresses his 
willingness to bring the property into the hotchpotch, his suit cannot 
fail on the score of partial partition (Vank uta у. Bhishyakarlu Naidu (55) ). 
Where some of the co-parceners in в joint-family are minors, partition is not 
a matter of course but is in the discretion of the Court. Some malversation, 
danger, or logs, to the minors on the one hand, or some benefit or advan- 


Partition, 


" tagp on the other hand, must be proved before a Court will compel partition 


in such cases (Bachoo v. Kaus ааз (56) ). . 

. The Privy Council haa decided that, according to Mitakshara, the doo- 
trine qf survivorship is not limited to unobstructed succession and to the 
. succession to the joint property cf re-united co-paroeners, 

i een On the death of a daughter her sons, therefore? succeed to 
thë property inherited by her from ner father as heirs of their 

grand-father, and take it as ancestral property which has been devolved 
upon them as members of a nnited family under the ordinary aw of inheri-" 
tance, vig., joint with right of survivorehjp., It is the right to partition 
whidh determines the right to take by gut (i voralp. and whese there ‘tas 
been no partition the surwivor takes (Venkayy mma v. Venkataramanuyya- 

mma (57), overruling Jusods v. Bheo Perghad | (58) and Saminadha т. 


Thanguthan.4{59)). . : 
(51) 4 Ail, 160. (52) 22 Alle 326 i (53) 23 Bom, 342, ° 
(84) 35 Mad, 5, (55) 4 Bom, І. В, 848. (56) 4 Bom. L, R, 883, * ө 
(57) 4 Bom, L, Н., 657; 25 Mad. 678. (68) 17 Calcas. (59) 19 Mad, 70, . 
е . 
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` Sons of a brother who is dead share along with the surviving brothers 
according to Mayukhs. But this rule does not go beyond brothers and bro- 
ther’ в sons ( Chandtioa v. Mwnakoer (60)). 
^ In Bombay father’s half sister is entitled to succeed to the property of в 
deceased person in preference fo his maternal uncle (Saguna v. Sada- 
shiva (61)). 
Also the dafighter is a preferential heir d the widow of a predeceased 
«ons (Sita Rim у. Chintaman (62)). The head-note of this case is inacourate, 
and some of the remarks in the judgment are not in accordance with the law 
of the Maharastra School which it follows. 
“According to Mitakehara the brother and not the widow of a childless 
man takes an ancestral estate (Parbati v. Jagadis (63). * 
In the leading case of Jogendsa Bhupati v. Nityanand (04) it was 
decided that where property was jointly inherited from their father by the . 
gon of в wedded wife and an illegitimate son, and warheld jointly by them, 
. the rule of survivorship ‘ppplied, and upon the death of the legitimate son the 
property passed to the illegitimate son by nght of survivorship (Badu v. 
Baisa (65)). But this principle has not been extended by the Allahabad 
High Oourt $0 &s to allow an illegitimate воп to inherit collaterally to a 
legitimate son by the same fathe: (Shome Shankar v. Rajesar.(66)). The 
Madras ‘High Oourt has similarly held that an illegitimate son is not entitled 
to a share in the property of his father's brother’s sons ( Karuppa v. 
Kumarasamt (61) ). 
The acquirer of property presumably intends to retain domjnion over 3 
and in the case of a widow the presumption is none the leas so when the 
with which the property is acquired is Опе which, Ка x 

e derived from her husband's property, was at her absolute 
disposal A widow's absolute power of disposition over the income derived 
from suoh limited estate being now fully recognised, it is only reasonable 
that, in the absence of an indication of her intention to the contrary, ‘she 
must be presumed to retain the same control over the tnvestment ofsuch 
income. The mere fact that properties thus acquired by her are managed 
and enjoyed by her without any diginction, along with properties inherited 
from her husband, can in no way gffeet this presumption. She is the sole 
and soparat8 owner of the two sets of properties so long as she enjoys the 
same, зай i8 absolutely entitled to the income „derived from both sets of 
properties. She cannot but manage and enjoy both sete of properties alike. 

Her case is not, analogous to that ot an finuivided member of a joint family 
, Ро віш joins family property, who, by throwing into the common stock - 
(60) 4 Bom. І, R., 376 у (61) 4 Bom, L. Ba, 547. (62) 24 Ail, 472 083) 4 Bom. L, Ry 376. 

° (64)18 Caly 151 (65) # Ban, 37 (66) 31 All. 99, (67) 25 Mad., 419, e 
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the income which he derives from, his separate or self- acquired property? 
manifests his intention to impress such self-acquired property with the 
character of joint family property (Akkanna v. Venkayya (68). See 14 Oal, 
861 ; 10 Bom., 478). 

In order to sustain an.alienation of property by a widow having a ” 
widow's estate, it must be shown that there was either a legal necessity for 
the alienation, or at least the grantor was led, on reasonable grounds, tp 
believe that there was. Ifa mortgagee advances money to such widow after 
making proper enquiry that the money is required for legal necessity, it is 
not incumbent on him to see that the money he advances is applied to meet 


- such legal necessit}, nor is he bound to asfertain that every pice of the 


шоњу so advanced is actually required for a legal necessity (Ghansham v. 
Baduja (69)). | 

Where a testato» left a will providing that if no son be born to him his 
wife should be the owner, it was held that she acqttired under the willan 
absolute estate in the property and was entitled to dispose of it by will 
{Jairam v. Kessowjes (10) ). As- no reference has been made in this case 
to the Indian Succession Act, it may be observed that whefia gift is made 
by a will, the legates is entitled, under the provisions of section 82 of 
the Act, to the whole interest of the testator, unless it appears from the 
will.that only a restricted interest was intended to be given ( Saroda* 
Sundari v. Kristo Jiban (11) ). 

‚ А contact made with the widow of a last male holder by the then ex- 
pgotant heirs with a spes swocessionis that she ів to be the absolute owner 
during her life-time is not binding on the reversiqner who 
becomes entitled to succeed when the succession opens out 
at her death (Bahadur Singh v. Mohar (72) ). 

According to the Mitakshara the share which the mother in a joint 
family obtains on partition, after the death of tho father, of the joint family 
Property between the mother and the sons, becomes the 
mother's tridhan, which devolves on her death upon her 
own heirs and not upon thé heirs of her husband ( Chhidu v v. Naubat (13)). 
Being her stridhan the mother is capable of alienating such share- at her 
pleasure (Sri Pal Rat v. Swrajbali (74)) . Under the same faw, a daughter ° 
succeeding to the self-acquired property of her father takesa limited and 


Reversioner, 


ratu: 


" restricted estate only, and such property Одре not become ha sridkan 


(Venkayyamiha Garu v. Venkalaramanayyammnta (75) )» In the Bombay 
ee A nn d Àg—— 


(68) 35 Mad, 351. (69) 24 All, &47, 9 (70) 4 Bom, I, Rẹ 585, (71) 5 Ogil, W, 5000, 
(727 4 Bom. І. Ru 233. (73) 24 All, 67, (74) 24 ALL, 82, 
(15) 4 Bam, І, He 657; 25 MEd, 678, А » 
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«Presidency, save ih the case of a widow succeeding to her husband, ithas been 

‘consistently held that property which в woman takes by inheritance i iis: ‘her 
siridhan, and passes to her. heirs on ‘her Heath, | 7 
E | La ү: ; 


_ FEUDAL, TENURES IN WESTERN INDIA. 


e Mert AIG 


I, The Jareja landtenure of Kutch, 
Bria SALDANHA, B. A. LL. B. 


AA E have already giver? в general idea of the feudal tenures ef) Westera 
Va India. Ме shall now take each of these tenures one by one and do- 
scribe them in detail, beginning with the Jareja Land Tenure of Kute 2 

Kuteh (Sanscrit Kachohh, which means marshes ара, lowlands ів а pro 
vinoe of W estern India, lying between the peninsula of Ka- 

' Deseription Y  thiewar%n the south and the province of Sind on the,north, 
and extending from 20° 47' to 24? North Latitude and 68° 

,26' to 71? 10) East Longitude. On the north and west it consists of a large 
‘tract of marshy land called the. Runn, submerged under water during the 
mongoon and dry during i the hot weather. Exclusive of this portion, the 

e province of Kutch consists of а belt of land 160 miles from eagt to west 

‘and 35 то 70 miles from north to south, almost entirely cui off from {һе 
mainland and having a population of about 600,000 souls, which may be 
divided into the following classes :— 


, 
К. 


Jpreja Rajputs ... e ... — .. a E Ш about 9,600 : 
Bi Wagheblla Rajputs abe te dw 4e 000 
B Other Rajputs of various TON es ai e ssi 80,000 
T | Brahmins and Banias, Cultivators, &с. с $0000 
X 440,000 
° МлпоикрАхв Мепоца, „Boras, &с, .. +... е" 110,000 
Оналвттамв, Рахав, Jaixg, &y. e 0e se se 80,000 
° 7 Sr g i —— 
TM . : ‚600,000 
д 





* Kutch isa provinog under a nativeruler called the Rao. The Adhai 


UU 


sdbdi sion, however, ‘consisting of seven villages ‘scattered over the centre 
«f the territory, is held’ Љу ап орке ruler ‘of thé dama, Б, knowh as ° 
the, Thakor of Morti i in Kaihidwar А "The provitite under the Hao consists of » 


*. 
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1035 villages, of which 432 consists of the dememe or Malas land of the Rao, 
203 are held on , religious. or service tenure, and 400 belong to ihe smaller. 
Rajput Chiefs, who enjoy within their ostates independent ` revenue adminis- 
trations and jurisdiction of various extent. It ів of the tenure of the land 
held by these Ohiefs, also called Bhayads or Jarejas, that lamgoingto . 
treat in this artiole, . This tenure of land is particularly interesting, as it in 
many points rosombles that of the feudal tenure of Europe in the Middle Ages. 
It will bo useful to introduce the subject with a brief history of Kutche 
1 =. o Ofiginally a marshy. land and inhabited only by wild 
pe hoc it waa cleared for cultivation and gradually inhabited by, 
, people t that mostly crossed гоуег from tho province of Bind, 
borne down by prespure of peoples, coming from the north, until we find that 
in the ninth century the dominant races in Kutch were the Ohowras, located 
* jn the western portion, the | Kattees in the centre, and south, and the Waghel- 
las in thé eastern pakt or Wagad, ; while the Lower Sind was held by the 
Symmas, a*tribe of Rajputs., About this time the Agabs conquered Sind and 
Kutch? and large numbers of the various clans of the people embraced 
Islamism. From the 1]th to the 13th century tho Mahomodans of the Sumra 
dy held sway, in ‘Sind, and during this time large bands ‘of the Summa 
ajputa appear.to have oroesod over.to Kutch and settled there. On the 
overthrow of the Sumra dynasty by Alauddin in 1315, the Summas again 
became rulers of the south of § Bind. About the middle of the 15th century a." 
large band of the - ‘Summag is said to ‘have emigrated to Kutch under tho 
leadership, of Jam Lakha, won of Jara, hence the name Jareja given 
e tothe tribe. The Jarejas conquered the whole of Kütoh and have’ since 
been, the rulers of the provinoe. The more important of the fellowers 
of the. ‚Омей, ог Као, and the cadets of the royal family (called 
Bhayeals or brothers) were granted , villages, , and old Waghella and other 
Rajpyt Chieftains were probably, | confirmed їп their holdings on their 
recognising the sypremacy of the Rao and giving up some of their property’ 
and poesegsione—aetransaction called commendation. Each of the Jareje 
and other Rajput €hiefs en} yed unlimited authority within his own lands, 
the Bao's ordinary jurisdiction being confined to his” own dsmesns. The 
Rao could call on them for military вөгүїф it war and was entitled to foglty 
and pertain payments at the time of the Ohiefs installation and on other 
gocasions, which resemble the dues under the feudal tenure, The principal 
. Jareja Ohiefs formed а Goungil whigh was consulted i in all matters oenoerning 
their common Welfare, * Thus there has been i in Kutch a cohoyrrent double 
Tile боеп, spa кешен sillar fp She Magnan Oongilinn oF, Great Counci! undef thee 
» Norman kings of Hogland, of the barons and coolostastios whodield immodlaizly from the Огду, 
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authority, double juriadiction® and powers, which led to constant friction’ 
‘between the Darbar and the Chiefs, and hence the history of the. rule of the 
‘Jarejasin Kutch is marked throughout -by treachery, turmoil, intestine 
commotion, carnage and bloodshed, for ‘which we can hardly find a, ‘parallel 
in the history of any other nationsf the world, At the commencement of 
. this oentury anarchy reigned supreme in the province, The Rao given up to 
the lowest debaughery and crime, and his despotism threatening to crush’ the 
"Jareja. Chieftains, the Waghella Chiefs in open revolt, the State torn by rival 
fictions, the country overrun by freebooters, the coasts: devastated by 
pirates—all was in chaos and disorder that threatened the peace of the 
neighbouring States, ‘The British were at this time called on by the Rajput ` 
Chiefs to intervene, and their various attempts to bring about peace having 
failed, the reigning Rao was deposed in 1819 and his son was : placed on, the 
throne under a Regency consisting of three ‘Jareja Ohiefa, .A treaty wag 
then concluded with the Darbar, duly assented to by the Bhayad. І і 
This treaty forms thp basis of the constitution of Kutch, of the relation- 
ship bet Ween the Rao and the -Ohiefs, and of' the external 
Ten relations of the Darbar, which were in future to ‘be undér 
i e tbe control of the British. “In the domestic concerns of the 
Rao бт of those of any of the Jareja Chieftains of the country" the treaty 
geoures absolute independence, subject to the right of the British Government 
. to interfere for the correction ‘of abuses which may operate oppressively on 
the inhabitants, Under the 16th article “ the British Government with tho 
approbation of Kutch engages to guaranies by ssparate deeds the Jareja Ohicfs 
of the Bhayad and generally all Rajput Ohiefs in Kutch and Wdgad, in full 
enjoyment of their possessione according to anoient cu&bom."*- But at the 
game time it wps stipulated that “ previously to the exécution of the deed of 
guarantee in favour of the Jareja Bhayad, a ‘written engagement shall -be 
entered into by them to abstain from the practice of Infanticide, ”, whidh was 
rife in the provinos. “The Rao’ also undertook by the treaty in his behalf 
‘and that of his heirs “ to afford what military force they might ‘possess tq tho 
aid of the Honóurable Company's Government. This article, however, is riot 
(o be understood as imposing any duties on the Jareja Bltayad contrary to 
А the established customs.” The deede” of guarantee, given to the Ohiefs in 
* pursuance of the 16th article, ° pledge the British Goyernmerit. that wth 
- Obiefs shall continue’ in“ the full enjoyment of their possessions and rights." 
_ The Guxerati version’ adds the words: “ These shall be continued {о you 
from generation > чо genoration &coording * to established customs. ” ап. 
agroomènt ‘sifmed in: 1834 the Rao further declared that ‘he ' was {0 mule 


$ The ы о nim ?' are found only in tho Gay radi verii 1; 
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under ghe Picts and established advice of his ministers and the 
Jaroja Bhayads. . , 

“The treaties of. 1819 and 1834 are the Magna Charta of the ГРЕЯ and 

. other „Rajput Ohiefs of Kutch. But the nature and extent of 
вт tish tho British Guarantee of 1819 gave. riso to a- ‘good deal of 
| aL p heated controversy and disputé. What was the extent of the - 
proprietary and revenue rights ‘of the Qhiefs ‘over their 
Estates, how was their suooession to be regulated, what powers o£ 
alienation of lands did the Chiefs ‘possess, what were the servioos 
and payments to.be made by the Chiefs ` for. the holding of the 
villages; what the extent of their civil and criminal jurisdiction, what 
voice had the Chiefs in settling questions foreheit common welfare, &c., wero 
questions, which were settled only after over fifty” years. of the most patient 
inquiry and correspondence. , The results of the inquiries of Government and 
its decisions have, begn embodied in what is called the Kutch Bhayad Settle ° 
ment of 1875, and other orders. We shall now mako a fow observations on 
oaoh gf the questions raised. 

. (a). As to proprietary and revenue ore Bhayad enjoys abeoluto 
property in the villages, and sil mineral and forest rights belong to him and 
not to the Darbar. ‘The Bhayad i is also entitled to every revenue right in his 
vi 

А There has Boon much controversy about the question as to sik: 
extent the Bhayad enjoys the right of alienating his land. In theory the 
right of reversion to the’ Bhayad villages vests in the Darbar, sind therefore 

none of the * village-land сап be permanently alienated or encumbered ; ‘for 

* were this suffored thé Darbar’s reversionary rights would be. impaired, Tho 

same principle. obtained also under the feudal ‘system of Europe; But i in 

ісе itis found that permanent transfers of land to "people outside 

hayad' s family have been largely effected, and this practice it is 

wur possible not to reoognise as a legal one at. the preeente time, after it 

become во long ‘erystallised into a oustomgry right. It may be notod 

re that in Kathtawar such alienations аго not rocognised as valid, and that 

jven in Kutch it ts believed that the Jarejas as a rula prefer a npe to 
permanent alionation. ‹ 

| ©. (0) Succsssiory to Bhayad property*is hot regula£ed by primogeniture, . 

but the property is subdivided among the ‘members of: the Bhayad j in certain 

* proportions. But the Ohieftancy or Tilak goes аз а rule to the eldest member 

in direct male descent,’ and where the direct Hna is éxtinot, to the nearest 
collateral heir. But it has been held: that the Ошу need not neagasarily 

Ж always фис. primogenituro ` BETL UM. А 
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la Tho Chiefs are bound о’ protect their own village and &о deny 
денет to daocits and other bad characters, and to pursue them ‘when passing 
through’ their limits, | 
ш A ()'. Th‘ Chiefs do riot ; Pay, айу, periodical buie or laces to the | Darbar, 
except p М a Ohieftaihs, who have to poy asma amount pe riòdically. 
Thie bxem of tHe Ohiéfs, wlio oocupy' nearly half tho penu of Kutth, 
throws'a ай nf disproportionate | burdén of’ expénditure’ o on the Darbar 
tp a Walon ois cc demesne land as well as the ostatos of the Jarejas, 
‚ and is Janis justifiable on political grounds, 

m f). The right to military service is not mentioned in the, ‘Guarantee 
45915, but ts ght, ‘though not ‘expressly’ stipulated, i is inherent iz in the yery 
riatýre ‘of ‘the tenure. The Jareja holdings i in Kutch, it is true, ‘mostly deri ve 
their origin from from ‘the | principle which obtains in all. ‚ Éajput States ie 
Chief must provide fot his younger sons or brothers. ‚ acoordiig tó his means, . 

ао servioo, їв not the basis of ‘the ‘tenure on which the land is held. 
But servio in times ‘of geeral danger has ‘always t "boen considered. as one of 
the incidents жез the tenure, subject to the, eondiion. that, wherever the 
Bliayads hi have ) assem isd with their forces, they are entitled t0 receive from 
the Dar an Allðwanoe for their horses and food ‘and. opium for themselves. 
The right of military service, however, on accourt of the internal and exter- 
nal peace that reigns in the province under the Pam Britannica, is in abéy- 
-anioe ‘and ым ERM though it ig not extinct. 
was g), А ipasa feudal vassal under the "European feudal’ system, 
MER din iod Send Bat in bos lable: to pay в leyy whones now Hao 
ipid ; the gads or rone. Nasdrana has to be paid also to the Darbar ор 
the до i of the | B's. . mariage ad op she birth of a prince. But the 


tod, o! ads 


` 30%), Tho: Chiefs are. also bognd oe germ. the ‚Кав раагы 
sign, of fealty, and. have also probably to ‚воооштрацу!. him i Men 
summoned’ to a ny Imperial, Provincial or Local Darbar; but, оп such 


8 


siong sions ha eds are entitled to receive rations. for themgélvos, their rs 


(8) ge question a£ the Givil and Oriminal admjnist үш o 
T. Estates and the power of the Barbar to potus Еа i da, 


i has been the dip huie the greatest disscnsions , betwge "ge an {ы 
: Ohi Wi tho Jarejas ‘have been always struggling to косы all inter , 


` ferance on gh rt ‘of the Darbar ; in the judicial administra i ion ү 
ial, ae ler ai always ting anton on fho Fri 
Érantbe hoide rs and to reduce it to & nothing. Moreover, жк e 
* Mohsal isa system a ofilelals on the vassals or ryots ln order to кз one: 
ence tÈ orders, e. 
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of the minute subdivision a villages among the members of the Jareje. fami 
lies, the exercise gf independent jurisdiction by, the Bhayad petty proprietors 
rendered tho efficient ' administration of justice an impossibility. . rhe 
Kuteh Bh вува Settlement of 1875, | whichglaid down the judicial administra 
tion of tho: province and has greatly remedied the old evils, асы that the - 
Darbar, $ with the sanction o, Government, should keep a ligt of the Qua- 
rantee holders, who should be divided d five classes, as коюы їп ш АР 
lowing statement :— e 





Under* the Settlement the following cases are to` be decided rem a Juji- 
. cial OGunail с ‘called i the Tareja Court, consisting Г five members, four of whom 
are to be aelocted Љу ‘the Rao f from among the Guarantee, holders, anā the fh 
member to be His Highnoss's Diwan or Najb Diwan:— . 
Ы (1) Cases of every kind in which a Guarantee, holder i is solos med. or 
. in which one or both of the parties, lite on 8 Guarantee hold: 
ers cetate. 
(2) .Oivil'snd criminal cases arising on the estato of Guarani 
РОР holders and Beyond their ролге pte ge E 
.  Bentenoes of death, transportation for Jife or fourtedn years’ imprison- 
ment, are subject to confi£riatión by. the Rao, 'Appeals are Еи Her- 
tain cages to the Darbás and'to the “Bombay Governthent, As te” 
* the Court has power to impose еш ' on ‘apy person’ dn hel matter po 
obedience to its orders, алй the'Hao's right to oheals’ is | 'Féstrictód th; his 
right аз Suxerairi, and in сайде’ [i Guaráitào holders dendi be MR 
mm execution of any legitimate’ order’ of His Highness 
à V È 100 Koris are n early M UM RR IM e 
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(j). Another important question that Government has had to settle-id 
ud dI MM ыш of 1819, Lists of ове 
who were thought to be Guarantee holders were published in 1848, 1869 
and 1872 ; but they satisfied neithdt party. The question was then thorough- 

' ly-sifted by the Bombay Government, and after.a careful enquiry it was 
resolved in 1878 +o issue. & new list on the principle that the list should 
igolude all persons who held the position of Chief at the date of the Treaty 
of 1819, ao matter whether the} received the Guarantee deeds or not 
and their descendanis, who have succeeded them in the Chieftancy. The list 
issued on this principle inctuded 139 persons, and ишш more have been 
added to it since 1878. E. us 

[ To be continued |. ; е 


INSOLVENT, DEBTORS IN MOFFUSSIL. 


. BY OHUNILAL MANEELAL Gaxpu, В. A., LL. B К 
* Vaxi, Нан Court. 
T Н E question.as to how an insolvent judgment debtor, applying under 
i the chapter relating to “Insolvent. judgment debtors” in the Civil 
Procedure Qode, in the Moffusil, can be protected from personal arrest 
„апі imprisonment during the continuance of the insolvency proceeding in 
' the Court of the First Instance, and while an eppeal is pending on orders 
passed in such a proceeding is not quite free from doubt apd is beset ` 
with difficulties. ‘It will be apparent, event to a superficial reader, that the 
Ohapter of “ Insolvent Judgment debtors” in the Civil Procedure Code, as it 
| stands i ig "defective and is in need of great many alterations and additions 
to make it workable and complete. 
- Inthe first instance s, 344, Civil Procedure Code says:—“ Any “judg 
` ment debtor arrested or imprisoned in execution of a decree for money, or 
against whose property an order for attachment has bebn made in execution 
of such a decree may apply in writing to be declared an ifisolyent.” Under 
s? 336, Civil Procedure, Code, if а judgment debtor.so arrested or imprisoned 
in execution of a decree express his intention to apply under Chapter ХХ ( of 
Insolvent judgment debtors ) and if he furnish sufficient security that he will 
appear when called upon and that he will, within qne month, apply under 
8. 344 to be declared an insolvent, the Court shall release iia from par 
and when he does, вэ apply the surety is discharged, 
* Has the presentation of such an application to be ава an indient 
» itfelf, the, power to stay for the time being issue of all progesses for arrest 
of person or attachment of property of cha an "applicant ! ойша sénge 


e 
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suggests that it should be so. - The applicant by his very petition for insof 
vency undertakes to put all his property at the disposal of the Court, and the 
very’ object of all insolvency- legislation is to afford protection from pers 
sonal arrest to an- honest judgmient-debtér who is unable to meet all his 
liabilities in full but who is, at the same time, willing to place all his property * 
at the disposal of the Court for the benefit. of all his oxeditors ; and still, 
curious it may seem, there appears no provision in the Civil Procedure Oodg,. 
which expressly enables moffusil Ooutts, hearing such applications, 
to issue an order protecting ап insolvent judgment-debtor from 
personal arrest, till the final disposal of the application for insolvency. 
It may be argued that a discharge under section "336, Civil Procedure Code 
on dbndition that the arrested judgment debtor will apply under в. 344 to- 
be declared an insolvent ipso faoto indicates that the intention of the legis- 
lature was to keep such a person at large till the disposal of his application, 
But if that be the intention of the legislature why not clearly express it in 
so many words so as to leave no doubt -in the mind of the Court about 
it, At any rate, that reasoning will not apply when the judgment debtor 
applies to-be. declared an insolvent on an order being made for the.attach-. 
ment of his property; nor will it apply, in other cases of execution of other 
decrees passed against him, in favour of other creditors, and yet -the fact re-. 
mains that an insolvent judgment debtor stands in-need of , protection. from.. 
personal arrest in execution of the decree already set in motion ‘against him. 
мае еее чыш овесна се ишш : 

These considerations naturally raise the question how. is it that ie 
сїтї Procedure Code omits to-give expressly suoh- an essential power. both. 
to-Oourts of first instance as well as.to Courts -hearing-appeals from orders. 
in ingolvenoy- proceedings—as the giving of protection from personal arrest 
to.insolvent judgment debtors during the continuance of the origina] pro- 
ceedfng and appeal: ,No doubt s-Court executing a decree may, in the first 
instance, declipe*to issue a warrant of arrest, and may issue в notjce under 
s. 245 B Sr Ups diodes uw Cede wi should .not be arrest- 
ed in execution decree against him and may eventually - make -an order. 
disallowing the application for his arresj and imprisonment, if some of the 
contlitions of s, 337 А are satisfied. But such a procedure is, - „it is feared, . 
in individual cases bound to be fitful and ruinously expensive ; nay, almost 
prohibitive to ur insolvemt debtor, who тау. have ‘several decrees paaied. 
against him ix several Oourts, andthe orders in’ all - such Courts thay. not be, 
, the same; in order that protection from personal arrest mpy*be affoaded’ to- 

insolvent judgment debtors in as cheap and expeditions a method as posible 
^ large powers should be conferred on Courts hearing insolvency proceedings, 
! г 25° . 
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dud they should be enabled to grant protection to insolvent 
debtors from personal arrest till the hearing of the application, 
and tillsuch time after as the said Oourts may deem proper to enable 
the insolvent judgment debtor to* appeal; and although in Miæon v. 
*Ohartered Mercantile Bank (I. L, R. 8 Mad. 97 at p. 98) Kernan J.-did 
direct that the order to arrest should not issue for one month to 
enable the insolvent to appeal if so advised, such a power is nowhere 
expressly given by the Civil Procedifre Code ; and such an omission is likely 
io raise doubts in the mind of any conscientious Judge. If, therefore, he 
were to go on issuing processes for arrest of the insolvent judgment debtor in 
the execution of the decrees df his several creditors the consequence that will 
follow will be regarded as hardly editying to Oourts of justice. Every thm о 
the insolvent judgment debtor is arrested and brought before the Oourt, he 
will, of course as в matter of right, be discharged on his furnigh- 
ing security to appear when called upon, and on his undertaking, to apply 
for insolvency within a m8nth. The.same result will practically ensue, but at 
what cost of money and what*amount of worry it is not difficult to conceive, 
It will be nothiag short of a persecution for poverty. It is highly necessary, 
therefore, that such a power should be expressly given. Ifthe power did 
not exist and if an insolvent debtor were sent to jail the moment his &pplica- 
«tion for insolvency were rejected, the right of appeal given to him would be a 
mere mockery. Probably by the time his appeal is heard and disposed of, he 
would be in jailfor a great portion, if not the tull period, of six months for 
which he could be kept in jail for unsatisfied debts. The right of appeal given 
to him would be nugatory, agd even if his appeal were eventually to succeed 
he would not derive the benefit he expected to reap by appealing. He 
may probably not be in a position even to appeal when once he is imprisoned 
in the jail For ordinarily, it may be presumed that the resources of gm ine 
solvent debtor *must be уёгу limited, and therefore, if a power to exempt ‘the 
insolvent judgment debtor from personal arrest were flot expressly given 
both to the Oourt of the first instance and tothe Oourt of appeal from ita 
orflers, till the matter ің finally disposed of by the. latter, if would be virtu. 
ally tantamount to punishing the poor tor his poverty, and denying justice 
• to the«poor in spite of the great constitutional maxim of the law that justtoe 
shall not bp denied to the poor, May we not then , legitimately appeal to 
the |egislature to cure the existing defects in the Oode of Civil Procedure ' 
` whilst the new Оофе is yet юп ће legislative anvil. M 
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RECENT ENGLISH CASES. е 


„ОомРАКҮ— Articles of association — Alteration of artioles—Speoial re 
-solution—QOoniract— Retrospective effect of altered articlesa—Issus of sharea— 
Bona fides— Voting power —Injunction —Üompaniee Aot, 1862 (25 & 26 Vict. . 
€. 89), в. 50. A company cannot contract itself out of its gtatutory right to 
alter its articles, even by an agreement independent of and outside the 
articles of association. , The principle ofeAllen v. Gold Resfs of West Afric, 
[1900] 1 Oh. 656, applies to & case between the company and an outsider on 
-& separate contract as well as to a case between a company and a shareholder 
on the contract cogtained in the articles. „ « 

e Where shares had been issued by the directors, not for the general bene- 
fit of the oompany, but for the purpose of controlling the holders of tho 
greater number of by obtaining a majority of voting power:— Held, 
applying the principle of Fraser v. Whalley, (1864),2 H. & М. 10, that they 
ought to De restrained from holding the meeting a? which the votes of the 
new shareholders were to have been -used, Bunt v. Symons & Oo. ( 1908, 

2 Oh, 506 ). 
Ooxtnacr—Porformancs—Provention by accident —Misfortuns bayond 
-control of either party—Oheque given in part payment before performanos 
rendered imposeible-—Payment of cheque . eubdequenily stopped — Right to, 
recover on cheque. The plaintiff, a refreshment contractor, agreed with the 
defendants, who were acting on behalf of the “Navy League,” to supply at 
an agreed fate the refreshments on a steamer hired by the defendants for the 
Purpose of taking members of the Navy League to the naval review on the 
occasion of the King’s coronation. By the contract 3001. was to Be paid by 
the defendants to the plaintiff on the Monday previous to thd’ review day, and 
it wês в term of the contract that, in tne event ofthe cancellation of the 
review before any expense had been incurred by the contractoa there should 
be no liability op the part of the defendants. The plaintiff expended a small 
sum on extre kniwes, forks, &c., but nothing on refreshments. A cheque for 
3001. was sent by the defendants to the plaintiff on the stipulated day, but 
was not paid by the plaintiff into hiwbenk. On thé next day, owing to the 
illness of the King, the review was dincelled. An endeavour was subse. 
-quently made to effect ari arrangement between tho parties, | but ultimatoly | 
. the defendants stopped payment of the cheque before it was pfesented :— 
Hed, in an action on the cheque, that upon the cheque being.stopped the 
rights of the “parties were the ¥amèe`as though it had never peen given, and 
‘that the plaintiff was not entitledeto recover. Elliott v. Orutohley (1903, 2 
-K. B. 476). 
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e Covanast—Duilding: restrictions— One house—Doubletenement house. . 
A building structurally’ divided into two tenements on different floors, with, 
no internal communication, common staircase, or common front door, consti- `, 
tutes two houses within'the meaning of a covenant'not to erect more than: 

. one house on the site. Ilford Park Estates, Limited v. Jacobs (1903, 2 Ch. 522). 

. Vawpor AND PurcHasER—Leas, purchase of—Unusual and onerous 
covenanis—Duty of vendor—Oonstructive notice—Oonveyancing Ad, 1882 
(25 4 46 Vict. о. 39), s. 3, sub-s.1. Ona sale'af a legge containing unusual 
and onerous covenants it is the-duty of the vendor, before the contract is 
made, to disclose the existence of the ooyenants to a purchaser ignorant of 
them. If he does not give she purchaser express noticewf the covenants, 
he must, in order to affect the purchaser with notice of them, shew thas he 
gave him such an opportunity of acquainting himself with,the terms of the - 
lease under such circumstances that he ought reasonably to have done go.. 
Molyneun ү. Hawirey (1998, 2 K. B. aBa): E 
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The Bengal Municipal Ао (Bengal Act IT of 1884). By Buarmss CHANDRA. 

"отт, B. I., Pleader Judge's Oourt and Pleader to the Howrah Muni- 
4 oipality. Second Edition. OALOUTTA : The Сасина "Weekly Notes Office, 

3 Hastings Street. 1908. Demi 8 vo. Pages xi, 288,232 and 29. Price 

Rs. 3. 

Tue Bengal Municipal Act as amended by Acts ILI of 1876, IV and VJ. 
of 1894 and П of 1896 ob the Bengal Council is annotated here with. 
decided cases, cognate provisions of other enactments and proceedings in the. | 
legislative council. ‘Wherever any section of the Act is amended by а subse-- 
quent enactment, the amendment is briefly denoted under the suggestive dee 
ing of “.changés”.  This'is followed by a consideration of the “ object’ 

“ result” of the change. The rationes of decided cases aró then set out vary 
briefly and they are arranged in suitable sub-divisions, _ ‘each of which is. 
héaded by a proper caption. The voluminous appendix contains all the, 
resolutions and othér literature pertinent to the subject. We regard this 
• publication’ as%jwell-printed, well arranged and в handy book. of reference, 
upon the Municipal ‘Law of Bengal. • ME: 








Pontban Lin Heporter, | 
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CONFESSIONS IN CRIMINAL LAW. 


A OONFESSI ON made by an accused peraon is irrelevant in а Orimi- 
pal proceeding if the making of the confession &ppears to the Court to 
have been caused by any inducement, threat or promise having reference to 
the charge against the accused person proceeding from a persgn in authority 
and sufficient in the opinion of the Court to give the accused person ground 
which would appear to him reasonable for supposing that by making it he 
would gain any advantage or avoid any evil of a temporal nature in refer- 
enge to the proceedings against him (Indian Evidence Act, s. 24). Ў 
А confession і in order to be admissible must be free and voluntary, that is, 
must not bó extracted by any sort of threat or violence nor obtained by any 
* direct or implied promises however slight or by ghe exertion of any improper 
. influence: Reg. v. Finnell (1). The confessions of prisoners are reteived in 
‚ evidence upon the same principle upon which admissions in* civil suits are 
received, vis., tho presumption that a person will not make an untrue state- 
mer against his own interest. Also if а man swearmg for him interest can 
give no credit, he mist certainly give most credit when he swears against it. 
On the other hand, in the case of R. v. Thompson (2), Ове J. said. “ For my 
part I always suspect thesaconfessions which are supposed to be the off-spring 
of penitence and remorse and which nofertheless are repudiated by the prison- 
ereat the trial. It is remarkable that it is of very rare occurregoe for evidence : 
of a confession to be given when the proof of the prisoner's guilt is otherwise 
* clear and satisfactory; but when it is not clear and satisfactory tHe prisoner 
is not infrequently alleged to have been seized with the desire bom of pdrit- 
enoe and remorse to supplement it with a confession; а desire, which yanishes 
as soon as he appears in a Court’ of Justice," 3 з oí; 
(1) 7 9. B. D. 150, (аф BD.1& и 
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* Confessions may be divided into two classes: (а) Confessions made in 
open Court, (b) Confessions out of Court. In the first class of cases when the 
accused in open Court confesses that he is guilty of the offence with which 
he is charged the Court may confider it as the most satisfactory evidence 
“of the guilt of the accused. Such a confession is in other words а plea of 
guilty and a prisbner may be convicted оп Һ% own uncorroborated confes- 
sign : Queen v. Rangen Sonial (3). And in Queen v. Jhurres (4) it has been 
held that а voluntary and genuin® confession is legal and sufficient proof 
of guilt. Though instances have occasionally occurred in which innocent 
persons have confessed themselves guilty of the gravest crimes still gener- 
ally speaking it cannot be concdlvod that а man would b8 induced to make 
a free and voluntary confession of his guilt во contrary to the feelings and 
principles of human nature if the facts confessed were not true. 
Confessions under the second class are admissible in evidence only 


under certain specified contlitions, as mentioned in ss. 24 to 30 of the Indian - 


Evidenoo Act. Now the" first point to,be considered is as to what would 
amount to an inducement, threat or promise such as to exclude the confes- 
sion of an accusf$l taused thereby and who is to be considered as a person in 
authority. It has been observed by Pollock C. B. in R. v. Baldry (5) a simple 
caution to the accused to tell the truth, if he says anything, has been decided 
not to be sufficient to prevent the statement being given in evidence. But 
where the admonition to speak the truth has been coupled with any expres- 
sion importing that 4$ would be better for him to do so it has beep held that 
the confession was not receivable. But in the absence of eviderice thas 
the confession of en accused person has been induced by illegal pressure it is 
not to be presumed that such confession was so induced. 

The first сазе of this kindin India seems to be the case of Ry v. 
Naoroj& Dadabhai (6) “where W, a travelling auditor in the service of the G, I. 
P. Ry. Oo., having disooverod defalcations in tne account of tho prisoner who 
was a booking cle-k of the company went to him and sold hith he had better 
pay the money than go to Jail” and added that * it would be better for him 
to tell the truth,” After which the prjsoner was brought before the Traffic 
M er in whose presence he signad a eeceipt for and admitted having received 
* a gum of Rs. 828. Held, that the words used by W. constituted an indude- 
ment to the prisoner to confess and that W. wasea person in authority 
within the meaning of s, 24 0f the Evidence Act and that the receipt signed 
by the prisoner was therefore not admissible in evidence on Фів trial In 
бүтү "е Hioks (7) the prisoner was tried fog wounding with intent to murder 

(3) 6 WLR (4) 7. W. B. 41, 
(B) Den. О, C. 430 aad 1 Cox, Cr. 5% 9, Вот, H, O, Rep, 558. (1) 10, В.Т. Е, Ap. 1 
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and wpunding with intent to do grievous bodily harm, The crime was 
committed on the high seas on a ship on which the prisoner was a seamaf. 
The standing Oounsel haying proved that the master of the ship had sailed 
from Calcutta and could not be found tendered his deposition before the com- 
mitting Magistrate. The deposition contained an admission alleged to have 
been made to the depongnt by the prisoner when in custody, Phear J.. 
refused to allow this as the admission was stated to have been made immedia- 
tely aftor the prisoner with others had been threatened by the witness to 
whom the statement was made with а lo&ded rifle, It was immaterial that 
the threat was not for the purpose of extorting the confession but in order to 
suppress an attempt at mutiny. But this ruling scarcely seems justified by 
section 24, as it distinctly provides that the ihducement threat or promise 
mæt have reference to the charge against the accused person. 

In the case of Emp. v. Mohanlal (8) the matter before a Panchaet was 
whether M. and К. had murdered B. and thereby disqualified themselves from 
further iptercourse with the rest of their brotherheod. M. and К. made certain 
statements before the Panchaet which it was afterwards sought to prove 
against them on their trial for the murder of B. as confessions corroborating 
the evidence of an approver. It appeared that it was mob till the sixth 
meeting of the Panchaet, and when M. and K. were threatened with excom- 
munication from caste for life that they made such statements. Held, that if 
the statements attributed to M. and K, had been actually made and assented 
to and this fact had been duly proved, the provisions of s. 24 of the Evidence 
Act could pot be pleaded against their admissibility on the ground that such 
statements had been caused by such threat, for the members of the Panchaet 
were not in authority over M. and К. within the meaning of that section nor 
was there any threat made having reference to any charga against them. 
Also see Emp. v. Fernand (9) In Queen-Emp. v. Uzeer (10) в Deputy 
Magistrate before taking down a statement from & person brought before 
him by the police noted on the paper on which he "was abouf'to take down 
the statement, the féllowing words which after excluding the polico officers 
from his presence, he had verbally addressed to the accused “after exclud- 
ing from my presence the police officers who brought him, I warned fhe 
accused that what he would say would go 4s evidence against him so he had 
better tell the truth " It was held that the use of such language was cal- • 
culated to hold out an jnducement to the prisoner to confess ang that such 
& confession was therefore inadmissible in evidence against him. 

A master or mistress, в Magistrate, Constable or other official in charge 
of the accused is generally considgred to be a person іп authotity. le Than- 

(8) L L, É 4 All, 44, (8) 4 Bom. І. R., 785, (10) I, L, B. 16 Cal, 775, 
e 


2027 e TER BOMBAY LAW REPORTER, [von v.» 


А dosi Mudaly v. King Eng? (11), two days after a decoity had been cominit- 


€ed in а certain viMage, T went to the village Magistrate who was enqniring 
into the dacoity and requested him to report that T had not been concerned 


in the dacoity. The village magistrate replied that there was already а. hue and. 


cry against Т but thatif T spoke the truth he would oonsult the head con- 


. stable and arrange that T should be taken as a witness, T at first denied all 


knowledge of the dacoity but ultimately madą в ‘confession. Т was charged 
with others with having committed the dacoity and this confession was de- 
posed to by the village Magistrate» The Sessions Judge in his charge to the 
Jury made no reference to the relevancy or otherwise of the confession under 
s. 24 of the Evidence Act and he said that if the confession was true it was 
enough to warrant the oonwictiop of the accused. The jury returned a ver- 
dict of guilty and the accused was sentenced. Held, on appeal that „ће 
village Magistrate was а person in authority within the meaning of s. 24 of 
the Evidence Act and that as the arrangement promised by him before the 
confession was made was, obviously intended to be one that would save the 
acoused from prosecutior? if he would confess, the oonfémsion was irrelevant 
under that section ; also that the misdirection was a material and important 
one likely to lead an erroneous verdict and that a new trial must take place. 
As has been said above in the case of Emp. v. Mohanlal (12) the inducement 
threat or promise must have reference to the charge against the aconsed per- 
воп in order to render a confession caused thereby inadmissible in evidence, 
so that a confession prompted by a promise of matters having nothing to 
do with the charge, such as that the prisoner should have some beer 
or that he should see his wife, would not be excluded. Опе 
more point is that the jnducement, threat or, promise must be w 
a temporal natute and therefore a ccnfession obtained by spiri- 
tual exhortations is admissible: R, v. Sloman (13), R. v. Gilham (14). 
If such a confession as is referred to in section 24 is made after the impres 
sion caused Бу any such’inducement, threat or promise has in the opinión of 
the Court been fully removed it is relevant (s, 28, Eviflence Aot) ; therefore 
ifthe impression that a confession is likely to benefit him*has been removed 
ffom.the mind of a prjsoner what he says will ba evidence against him al- 
though he has been advised to confóss, Thus where it appeared that а 


- constable tolde prisoner he might d do himself some good by confessing and 


the prisoner afterwards asked the Magistrate ifit would be any benefit .to 
him to confess on which the Magistrate said he would not say it would, the’ 
prisoner having afterwards on his way to prison made a confession to ап. 
other oenstabl8 gnd again in prison to,another Magistrate, the Judges 
$——29————À —————— M 9 —— M ———— 
(11) L L, В, 30 Mad, 58. (19) L L, Е, 4 АП, 46, (13) I, Dears C. C, 349. (ft) I Моо, О, С. 184. 
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unanimgusly held that the confessions were admissible in evidence on ithe 
ground that the Magistkate's answer was sufficient to effaco any expecta- 
tioh which the constable might have raised: R, у. Hoster (15). It is said by 
Mr. justice Butler that there must be very strong evidence of an explicit 
warning not to rely on any expected favor*and that it ought most clearly to 
appear that the prisoner thoroughly understood such warning before his sub- 
sequent confession can be given in evidence. So where ae committing Ma- 
gistrate told the prisoner that if he would make a oonfession he would dg 
all he could for him and no confession wag then made but after his commit- 
tal the prisoner made в statement to the turnkey who -held out no induce- 
ment and gave no caution. Parke J, said he thought the evidence ought 
not to be received after what the committingeMagistrate had said to the pri- 
вопег more especially as ihe turnkey had not given any caution, 

We now come to the most important point in the law of Confessions, 
vis., confessions made by an accused person to в police officer or made whilst 
in the custody of a police officer. 

No confession made to a police officer shall Ж proved as against а 
person accused of any offence ( «. 15 Evidence Act ) and no confession made 
by any person whilst he isin the custody of a police officer unless it be 
made in the immediate presence of в Magistrate shall be proved ‘as against 
such person (в. 26). Provided that when any fact is deposed to as discovered 
in consequence of information received from a person accused of any offence 
in the custody of a police officer so much if such information whether it 
amounts tos confession or not as relates distinctly to the fact thereby 
discovered may be proved (s. '27). 

Similar to these are the provisions of ss.d62 and 163 of the Qriminal 
Procedure Code, which are as follows; no statement made by gny person to 

poliog officer in the course of an investigation under this chapter shall if 

taken down in writing be signed by the person making it nor shall such 
writing be used as evidence, Sec. 162 para 1:  No'police о бег or person 
in authority shalt offdr or make or cause to be offered or made any such induce- 

ment threat or promise as is mentioned in Indian Evidence Act, s. 24. 

But no police officer or other person shall prevent by any caution or other- 

wise any person from making in the cougse of any investigation under this 

chépter any statement which he тауп be арыы to make of this own* free 

will: s. 163. `. К ^ í 

Under s. 25 of the Evidence Act a o made to a piis offices is 
inadmissible $n evidence except во far as is provided by section 27. It is jm- 
material whether such police officeg be the officer шерш. the cfsa; the 

(15) Бан 7 1820. 


, 
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fact that such person is a police officer invalidates -the confession : Tn re 


« Hiran Miya alids Abdulvahid (16). 


The words police officer and Magistrate in s. 26 of the Evidence Act in- 
clude the police officer and Magistrates of native states as well as those of 
British India: Queen. Emp. v. Naglakala (17). 

In Queen v. Musmat Lachoo (18) the accused confessed to a police con- 
stable on being assured by him that nothing, would happen toher,that she 
had killed her new born child and had buried it in the enclosure of her 


"house. This statement led to the» discovery of some bones of the head of an 


infant, stone stained with blood and a knife, with which stone 
and knife she said she had killed her child. Before the committing 
Magistrate she made the same statement. In her trial .before the Sessions 
Judge she admitted the birth of the child, she stated that it did not cry and 
that she buried it not knowing whether it was alive gr dead. She also 
stated that tho police constable had pressed and threatened her, and told ү 
her that if she confessed the truth nothing would happen to her. She denied 
having killed the child*with the stone and sickle and said that she Бай 
merely pressed it on the gsound and then buried it. There was no evidence 
to show that (ће child was born alive. It was held that the confession be 
fore the Magistrate was irrelevant and that the Court was not prepared to 
say that the confession made before the Sessions Judge was made after the 
impression, caused by the promise of the polce conttable had been fully 
removed and that looking to the fact that a promise of safety had been made, 
that the confession was even if accepted of a limited character and that 
аз there was nothing to show that the child was born alive the Écoused ши 
be acquitted of murder. ° 


Iù Reg. ү. Harribolohandar Ghoss (19) is prisoner on his arrest made 

a statement in the nature of a confession which was reduced into writing 
by one of the inspectors, and subsequently signed and acknowledged by 
the prisoner in the presence of the Deputy Commissioner of Police At the 
police office, the Deputy Commissioner receiving and itteating the statgment 
in his capacity of Magistrate, it was held that the tonfession was not 
-admissible in evidence under s. 25. In constrying в, 25 the term “ police 
Officer” it not to be readin a  techftical sense but in its more comprehensive 
ancpopular meaning. This case was followed in Emp. x."Rama Birapar(20), 
Queen Emp. v. Salemudin (21) and Queen, Emp. y. Bhima (22). 

. А statement made to a police officer by an accused person while in the 
custody of the police, aKhough intended'to be made in self-exculpation and 
(16) PG L, R. ae (17) L L. R. 22. Bom. 335. «18) 8 N. W, P. 86, (19) LL. R. 1 Cal, 207. o 

(20) I. Y, E. 8 Bom, 13. e) L І, В. 36 Cal, 569. (22) I, I? В. 17, Bom, 485, 
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not a8 8 touts may bd nevertheless an admission of а eriminating circum: " 
stance and if во under ss. 25 and 26 of the Evidence Act it cannot be proved 
against the accused: Emp. v. Pandarinath (23). Hag. v. Amrita Govinda 
(24), Qusen Emp. v. Jagrup (25), and Queen Emp. v. Mathews (26). 

Where a man acoused of the murder of a girl gave to a police officer a 
knife saying it was the weapon With which he had committed! the murder and 


said that he had thrown down the girl's anklets at the scene of the murdere 


and would point them out and on the following day he accompanied the police 
officer to the place where the girl's body had been found and pointed out the 
anklets it was held that such statements being confessions made toa police 
officer whereby no fact was discovered could hot be proved against him as it 
was Sy his own act and not from any information given by him that the 


„ discovery took plate: тр. у. Pancham (27), followed in E np. v. Babulal 


(28) and Queen Emp. ve Kamalia (29). But this ruling was dissented from in 
Legal Remembranoer v, Chima Nashi (30) where fd:ilowing Queen Emp. ү. 
Nana {317 it was decided that if tho statement of an accused person in the 
custody of the police is a necessary preliminary of the fact thereby discovered 
it is admissible under в. 27 of the Evidence Act. It is immaferial whether 
the statement is sufficient to enable the police to make the discovery by 
themselves or is only of such a nature as to require further assistance of the 
acoused to enable them to discover the fact. 

It has been held by the full bench of the Allahabad High Oourt in Emp. 
v. Babocla (32) that s. 27 ofthe Evidence Act іва proviso not only to s. 26 
, buf also to в, 25 and that therefore во much of the information given by the 
" accused to the police officer, whether amounting # a confession or not, as 
related distinctly to the facts thereby discovered might be proved. 

Where в statement is being detailed by a police officer as having been 
made by an accused in consequence of which he discovered certain facts, the 
strictest precision should be enjoined on the witness so that there may be 
no r&om for mistake or misunderstanding. 

No judicial о сег dealing with the provisions of в, 27 of Evidence Act 
should allow опе word more'to be depoged to by a police officer detailing a 
statement made to him by an accusedin eonsequence of which he discovered 
a fact than is absolutely neceasary to show how the fact that was discovered 
js connected with the accfised so ав in itself to be a relevant fact against him. 
Sec. 27 was notintended to let ip a confession generally but qnly suth 


(23) L L. R. 6 Bom. 34. (24) 10. Bom. Н. О. 497. (25) I. Le R. 7. All, 646. 

(26) L L. В, 10, Cal. 1023, (27: I. Тә R. 4. АП. 198 (38) L*L. R, 6. 9. 

(29) I, L. К, 10 Bom?595. (30) L І. R. 35, Ол]. 418, (31) I. І. Е 14, Bom. 260. 
(32) I. L. R. 6. All, 509.* Я 
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particular partofitas set the person to whom it w4s made in motion and · 
led to his ascertaining the fact or facts of which he gives evidence: Adu 
Shikdar v. Queen Emp. (33). e : 

The test of the admissibility under в. 27 of the Evidence Act of infor- 
mation received from an accused person in the custody ofa Police officer 
whether amouating toa confession or notis “ Was the fact discovered by 
reason of the information and how much of the information was the im- . 
mediate cause of the fact discovered and as such a relevant fact!" Queen ` 
Emp. v. Koomtraaheb (34). 

Section 25 of the Evidence Act prevents a confessign made to а police 
officer from being used as evidence as against an accused person but doeg not 
prevent its being used in favour of another accused person and so it has been 
heldin Emp. v. Pitambar Jina (35) that this section does not preclude one 
accused person from prowng a confession made to a police officer by another 
accused person tried jointly with him. Such a confession is not to be received 
or treated as evidence agairf&t the person making it but simply as evidence 
on behalf of the ather. 

If such a confeasion is otherwise relevant it does not become irrelevant 
merely because it was made under в promise of secrecy or in consequence of 
a deception practised on the accused person for the putpose of obtaining it 
or when he was drunk or because it was made in answer to question which he 
need not have answered whatever may have been the form of those questions 
or because he was not warned that he was not bound to make sudh confession 
and that, eviderce of it might be given against him : р. 29, Evidence Act. ° ° 

When a confession has been obtained by artifice or deception but with- 
out the use of promises or threats it is admissible. Thus where a police 
officer deceived the prisoner into a belief thet his brother-in-law had given 
out that he was guilty whereupon the accused mado a confession before the 
Magistrate, it was held that the confession was gool even if obtaingl by 
deception being admissible under s. 29 of the Evidence А&: Quem v. Ram- 
charan Ghoss (35). > 

But where а pardon tendered tq some of lic. accused by a Magistrate 
provéd to be illegal, their confessions made under such tender, were held te be 
wholly inadmissible: Emperor v. Hanmanta (36). „ 

» Where a prisoner asked the turnkey if he would put a letter into the post 
ini on receiving А promise that Í he would*do 80, gavo him the letter which 
was Qetained &nd given in evidence as з gonfession at the trial. Garrow B. 
tocol ved the*evidenoo : R. v. Darrington (37). Bo also where a person took 


TTBS) L L R. M Cal. 635. (34) I L. B. 13. Mad. 158. (35) L L. R. 2 Bom, 61. 
(35) 20. W. B. 35. (36) I. L. B. 1.Bont, 610. (37) 2. C. & P. «fs. 
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an oath that he would not tnention what the prisoner told him’: R. v. Shaw (38). ° 
"When more persons than one are being tried jointly for the same 
offence and в confession made by one of such persons affecting ‘himself. and 
some other of such persons is proved the Ooffrt may take into consideration 
such confosasion as against such other person as well as against the person 
who makes such confession: s. 30 Evidence Act. When more persons than ono 
are being tried for the same offence and а confession made by one affecting e 
himself and some of the others is proved, в. 80 of the Evidence’ Act does not 
provide that such confession is evidence but that it may be taken into consi- 
deration, the intention of the legislature being that when ав against any 
person implicated by*such offence there is evidénoe tending to his conviction, 
the cifcumstances of such person being implicated by the confession of one of 
those who are being jointly tried with him shall be taken into considera- 
tion as bearing upon the truth or sufficiency of such evidence: Queen v. 
Ohandar Bhana Oharji (39), Queen v. Sadhu Mondal (40), Queen v. Jafarali 
(41), Rev. Hulaga (42): 
' . The confession of an accused person has been "held to be 'evidenoe oy 
against himself: Queen v. Kaltoharan Lohara (43). hd 
Further that it cannot be taken to be any corroborative evidence or 
any evidence at all against any body other than himself: Queen v. Baerudin: 
(44), Queen v. Darbaroodas (45), Emp. v. Bhawani (46), Emp. v. Bamehand: 
(41), Queen Emp. v. Dosa Jiva (48), Queen Emp. v. Khandia Pandt (49). 
The aboge section ought to be construed with great strictness and: 
fherefore the confessions af persons tried’ jointly for the same offence may 
be considered as against other parties then on their trial with them but such 
confeasions-when used as evidence against others stand in need of corrobora- 
tion ang cannot be used as corroborating in any way the evidence of ap-. 
proverg against such others: Queen v. Jafarali (50), Emp. y. Ashutosh 
Onukarbuity (51). ; 
The words “takg into consideration” in s. 30 of the Evidence Ai à do not 
‚ mean that the confegsion referred toin the section is to have the force’ of, 
sworn evidence : Queen Emp.*v. Nirmal Das (52). z ' 
Before the confession of a person jointly txed with the prisoner can е 
taken into consideration against such prisoner. it must appear that 
confession implicates the confessing person substantially to the same NOSE 
as it implicates the person against whom it isto bg used іл ће commissior 
(38) 6.0. & P. 373. (39) 24. W. Б. 43. (40) 21. W. В, 69. * (4D- 19 W- BR. sR 
e (43) Т. L- В. 1. Mad, 165. (43) 8. W. R 54 (44) 8. W. Б. 35. (45) 13. W. 
(48) І.І. В. 1. АП. бө. (47) LL. В. 1. АП. 675. ` (45) L L> В. То. Вой. '8з1 
^ (49)1Л„Е.15. Hom. 66. (50) 19. W. Н-571. (81) L L- Е. 4 Oab 483. (53) I. L Б. 23.. AJl. 445° 
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* of the.offenoe for which the prisoners are being jéintly tried:  Queeen v. 
Belatals (53), Queen v. Banwarilal (54), Queen v. Batjoo Ohaoodhará (55), 
Етур- v. Gunwaj (56), Emp. v: Mula (57), Emp. v. Da Narew (58), Queen 
Emp. v. Taju Pramanioh (59). * 

` . The confession of oo-prisoners cannot bé em as M of бй рау: ` 
character аз in addition to the infirmity inhsrent in an accomplice’s testi: 

< mony, they are not given on oath and are not liable to be tested by согот 
examination: Queen v. Naga (607. . 

This section which makes the confession of one prisoner ГЕТЕА against 
persons other than the man who made the confession applies only to cases in 
which the confession is måde By а prisoner tried at the dame time. with the 
socused person against whom the oonfeasion is used : NI v. Sheik Buaoo 
(61), Emp. v. Bala Patel (62). ` Я 

' A prisoner who pleads guilty at the trial and i& thereupon: convicted 
and sentenced casinot be said to be jointly tried with the: othey prisoners. 
committed on the same charge who plead not guilty: Reg. v. Kaly Patel 
(63), Queen v. Venkiasams (64), Queen Emp. v. Pahuj (65), Queen i Y. 
Lasmaya Pondaram (66), Queen Emp. v. Pirbhu (67). ` 

. The trial of an accused person does not. necessarily end if..he pleads 

guilty. Under я, 271 of the Code of Criminal Procedure where an accused 

pleads guilty “the plea shall be recordéd " and the accused “may be 
convicted "-thereon, But evidence may be taken in Sessions Cases as if the 
ples had been one of“ not guilty” and the case decided upop the whole 
evidence including the acoused’s plea. When sucha procedure is adopted 
the trig] does not terminate with the plea of guilty,and therefore a confession 
by a person ao pleading may be taken into consideration under s. 30 ofthe | 

. Evidence Act as against any other person who is being jointly tried with him i 


for thé same offence, A trial does not ‘strictly end until the accused has 
been either convicted or acquitted or discharged: Queen Emp. v. Chima 
Pavucht (68). But it has been held in Queen . v. Palina, (69) 
that where several accused persons are being tried jointly for the same 
"offence, and some of them plead guiljy itis unfair to defer convicting those 
who have pleade guilty merqly gn order that their confessions , may be 
вофадегей against the other acoused. Section 30 is an exception ant its | 
\ 


C 


wording ahows that the confession is merely to bean element in tho 


(53) 19. W* Б. 67. (54) 2], W. R- 63. (5535. W. Б. 43. 007 L. В. 3. All. ui. 

(87) I. І.В. &.All'e4e. (58)1. L- В. 6. Bom: 288. (59) I.L. В. a5. Oal. ft. ^. 

„(50106 W. R- M ° (61) 91. W. R- 65. (63) 1. L- By 5. Bom. 63. (63) 11. B. H. O, B- 146 

* (M) I 1. В.?. Mad. 103. ° (68) I. LB, 19 Bom..195. (66)1. L- B. 23 Mad.,491. 

(691.1. B 17, АП. 536. (06) I.I. B. 33. Mad. 101. (69)1,1, B 33. All, 58. " 
Ф . 
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consideration of tha evidence. Unless there is something more в conviction 
upon it will still be a calle of no evidence and bad in law (7. Mad. Н. 0. R. o 
Ар.`15). 

. Next as to the manner in which confessions are to be recorded by Magis- 
trate we have the guidance afforded by se. 164 and 364 of the Criminal 
Procedure Oode, which say- that every Magistrate not being a police officer 
may record any statement or oenfession made to him in the gourse of investi- 
gation under this chapter or at any time afterwards before the commence- 
ment of the enquiry or trial (в. 164) and wRenever the accused is examined” 
by any Magistrate or by any Oourt other than a High Court the whole af 
such examination including every question put to him and every answer 
given by him be reodrded in full in the language im which he is examined or 
if th&t is not practicable in the language of the Court ae: in-English (s. 364 

. para 1). : 

À confession duly, recorded and certified under seo. . 164 af the, ‘Criminal 
Procedure (ode is admissible in evidence against.theperson making it "unless 
shut out by. the provisions ofsec.24 of Indian Evidefica Act. A mere subse- 
quent retraction ofa confession which is duly r&corded and certified by а 
Magistrate is not enough in all cases to make it appear to hgve been unlaw- 
fully induced : Queen Emp. v. Baswanta (10). 

A Magistrate acts without discretion when he holds out promise to 
prisoners as an inducement to them to confess: Queen v, Hamdhaneing (71). 
: An admission of a crime when fairly made after due warning is not in- 
admissible synply because at the time it was made no formal accusation had 

e begn made against the party making it: Queen v. Ramoharan Chamar (12). 
~ The whole and not part ofa prisoner’s oomfession must be taken in 
order to his conviction: Quee v. Ohokookhan (13), Queen v. Shek Budhoo (74), 
Queen v. Sanaocolah (75). Itis only when properly made to the Magistrate 
that g confession can be -used as evidence against the prisoner, The mere 
standing by of the Magistrate when the confession is being made to the 
poliee is not sufficient : Queen v. Domen Kahar (76). The confession of an 
accused person taken by а Magistrate having no jurisdiction to commit or 
try him, is imperfect if not signed by {ће accused person or attested by hif 
mark and is inadmissible in evidence: Reg. у. Bat Ratan (77), Reg v. paya 
Anand (78). 

- . This section which requires a Magistrato to certify on & жабы his 
“belief that it was‘voluntarily made does not,apply to the case of a oonfesaipn 

(10) L L, В: 48 Bam, 68. '(T1))1 W. В. 34. (73) 47. И. 10, (759 5 W, 9, "0, 

` (74) 8, W, B. 38, ` (15) 35 W, Б, з (76) 13 W, B, #8, (71) 10 B, В, в, nt 
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taken by a Megistrate who fs actually investigating the gase and qxamining 

* the witnesses préparatory to commitment but to sf case where some other 
Magistrate takes а confession and forwards it to the Magistrate by whom tho 
базе is enquired into or tried: Queen v. Jetoo (79), and In re Ohamanshah (80), 
A confession not recorded accotding to the provisions of seo. 364 is in- . 
admissible as evidence : Queen v. Kalachand (81); but the contrary has been 
held in Emp. v. Munshi Sheikh (82), where thm confession of an-aocused person 

«was recorded іп a simple narrative form instead of in the shape of question 
and answer as required by s.:364; and where it was held that the error.did 

, not affect the admissibility of the statement in.evidenoe. 

` , WNooralevidenoe can be received to prove the fact of the confession if 
the confession itself isinadtnisstblo: Reg v. Shiva (83), Esfiperor v. Матоо (84), 
and Jai Narain v. Emperor (85). But the contrary has been hid in 
Emperor v. Ramanuja (86) and confession recorded by*s Magistrate who , 
afterwards conducts the enquiry preliminary to cogimittal and has juris 
diction to do so is to be treated as an examination under а. 193 of the 
Oriminal Procedure Code and not as a confession recorded under s. 164 
notwithstanding that the prisoner шау have been brought before the 
Magistrate before the conclusion, of the police investigation. To such con- 
fession consequently the provisions of the last paragraph ofs. 364 apply. 

f ‚ Section 164 of the Oriminal Procedure Code contemplates and provides 
* for'cases in which confessions are recorded by a Magistrate other than the 

Magistrate by whom the caso is enquired into or tried: Emp. у. Anant 
Ramsing (87), In Re Behari Hadji (88), Kismo Hones v. Eng, (89), pis 
v; Yakubkhan (90). . 

: Bus a confession does mot become irrelevant merely because the memo- 
randum recuired by law to be. attached thereon by the Magistrate taking it 
bas not been- written in the exact form prescribed : Emp. v. Bhairaneing (91). 
The confession of an accused person was recordod in а simple narrative 
form instead of in the shapé of quostion and answer as required by в, 364, 
There was nothing in the character of the confession of in the circumstances 
-of tho case to lead to the inference that the accused had been prejudiced by the 
error, Held that the error did not affect the admissibility of the statement 
in evidence : Елу v. Munshi Sheikh (92), Titu Miyav. Reg. (93), Teku Mahto 
v. Emp. (94). The confession of an accused person made ін Bengali, the lafiga- 
age in which he was examined, was recorded in English. The committing Magis- . 
(19) 93, Ж.Д. 16. (80)L I, R, з, Gal 756, (81) M: W. R. 99, (88) I. L. B 8. Cal. 616. 

(83) I І. В. 1. Вапоз19. ° (84) I. L. i 4. Oal. 696. (85) 1. В. 17 Oal 863. 

(86) Ia. R. з Маа, 5. (87) I. І. В, 5 Cal 954. (88) 5, Q. L. Б, 338. (89) 6, O. L. Б, 389. 

*(#0)®, L. R. БАЈ, 283, (91) L L Б.з All, 335, б ) LL. B 8 Cal. 616. (3$) L L. H, 8 ee ome 
$4) LL, B, 14 Cal. 589. 
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trate inehis evidence in Court said that he oould not write Bengali well and 
‘that there was no Mohuki: with him at-the timé when the confession was ге” 
corded. It was held that the provisions of -s. 364 of the Oriminal Procedure 
Oode‘had been sufficiently complied with : Queen Emp. у. Rasai Mia (95), 
Lalohand v. Quem Emp. (96), Queen® Emp. v. Kadar Nasgar (97). 


Although the record of a confession before the committing Magistrate ' 


was inadmissible as it did not' bear the mark or signatufe of the accused, 
parol evidence could be given of the terms of the confession and those termg 
when proved might be Admitted and used as évidence against the accused 
under the Code of Oriminal Procedure : Queen Emp. v. Raghoo (98). 
` We now -have to consider the question asto what із the effect fa 
retracted confession and what value is to be attached to it. 

"The confession of a prisoner before a Magistrate though retracted before 


* the Judge is admissible in evidence against the prisoner provided the Judge 


be satisfied that it was voluntarily made: Queen v. Sreemuty Mangola (99), 
Queen v. Musamat Jeena (100). The case of Queen vy Bhutan Reywar (101), 
went & step further where it was hold that the properly attested confession 
of а prisoner before a Magistrate was sufficient for his conviction without 
corroborative evidence and notwithstanding & subsequent* dénial before tho 
Sessions Court. But the above ruling has been dissented from in Queen v. 
Haraookh (102), In Re Sofrudin (103), Queen у. Bharmapa (104), Queen 
Emp. v. Jadubdass (105), where it-has been laid down that it is not safe to 
convict an accused person on his retracted confession standing by itself uncor- 
roborated os on the statements of witnesses brought in under sec. 288 of the 


e Code of Criminal Procedure without independent corroborating testimony : 


nor can these two be jofned together and held*as mutually corroborating 
each other во as to justify а conviction based on them. But i has been held 
in Quem Emperor v. Gharya (106) following Heg. v. Balwant (107) that 
a retracted confession if proved to be voluntarily made can be acted upon 
slong with the other evidence in thd case. There is no rule of Isw that a 
retfacted confession must be supported by independent reliable evidence 
corroborating itiu material particulars. The use to be made of sucha 
confession is a matter of prudence rather than of law. х 
. Itis unsafe. for а Court to relyon and act upon & confession which 
has been retracted unless upon a consideration of the whole evidente in 
«the case the Court isin Ё position to come to the unhesitating conclusion 
= ve (95) L L. B. 22, Cal: 317. (96) I? L. Bt 18. Cal. 549. . 
(өт) LL. B 93, Cal 604, (98) L L. R, 38, Bom, 391, (90) {, W.R, 8% (100) 8, Wi B. 40, 
(101) 13, W, В, 49. (102) 2. N. W.P.47m (105) 10, L.R. 132. (104) Б L. Re, 13. Mad. 116. 
(108) I- L. В. 37 041. 29. Чоё LI, R. 19 Bom. TH. (107) 11, B, Н, О, &, 139, 
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fhat the оопѓоввіоп, ів true; that isto say unless figi is corro 
borated by credible independent evidence: v. Mahabir (108) 
But it does not necessarily follow because a confession made by an ao 
cused person is subsequently retracted and there is little or no evidéncd оп. 
the record to support tho confession that therefore the confession is io be re- 
` jected. The credibility of such a confession is in each case a matter to be 
decided but the O8urt according to the circumstances of each particular case 
wad if the Court is of opinion that such a confesmon is true the Court ів 
bound to act as far as the person making it i is concernéd upon such belief 1- 
Queen Emp. v. Maiku Lal (109). Where the only evidence against two prisoners; 
aogfísed of murder directly implicating them in the commission of the drime , 
consisted of confessional-statements made by them befóre the committing 
Magistrate which were subsequently retracted and the statements in fuch 
confessions were corroboratd in material particulars by other evidence on, . 
the record it was held that the evidence was sufficienteto рон 8 convic- 
tion: Quéen-Eemp. v. Rafi Nayar (110). à 

'  À retracted éonfession should carry practically no weight as pere a 
person other than the maker. Itis not made on oath, it is not tested by 
oross-examinatfon"and its truth is denied by the maker himself who has thu» 
lied on one or the other of the occasions. The very fullest oorroboration 
would be neoessary in such a case far more than would be demanded for the 


* sworn testimony of an accomplice on oath: Yasin v. King Emperor (111). 


It cannot: be laid down as an absolute rule of law that a confession 
made and subsequently retracted by в prisoner canpot be gocepted as 
evidence of his guilt without independent corroborative evidenca, A Jury г 
should be asked with referenfe to such confessions ‘fot whether they were 
corroborated by independent evidence but whether having regard to the 
circumstances under which they were made and retracted and all the 
circumstances, connected with them it was more probable that the original, 
confessions or the statements retracting them were ‘true: Queen Emp. v. 
Raman (112). SMT ».» 


б REOENT ENGLISH, CASES. 


' Conrraor—Atsignability—Oontrad | to Mos ‘goods to company—- 
Assignment of contract—Liquidation of company— Rights of contracting 
company and assignes—Joinder of assignor in ection. The" appellant, 
owner of ohalk quarries, шайр в contract with the Imperial Portland ‘Cement’ 
Oorgpany, Limited, by whith it was ‘agreed ‘that he would for fifty years lg 
(1р5) L Ia Б, 18°АП, 18, (109) I. nn 30AM.133,.. (110)I. І. Б. 19 Mad. 481. 

б (111) EL. B, 18 Cal, 689," i i ` (13) LL, B, 21, Mad, Ms, : 


e 
е s . 
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ply to the apum. and that the company should take and buy froni him ap 
least 750 tons.of chalk per week at a certain price, and so much more (if any) 
as the company should require’for the whole of their manufacture of Port- 
land cement upon their land near the quarries. The Imperial’ Company 
afterwards assigned the contract and sold its undertaking, land, works, and , 
business to the Associated Company, Limited, and went into voluntary liqui- 
dation, its affairs being wound up and its assets distributed: — Held (by Lords 
Macnaghten, Shand, and Lindley, the Realof Halsbury L. О. doubting anf 
Lord Robertson dissenting ), that upon the true construction of the contract 
it must be read as if it had been expressed to be made with the Imperial 
Company, its successors and assigns, ownerg and oocupiers of the wo 
that the Associated Company was entitled tothe benefit of the contract, and 
could enforce it by action without joining the Imperial Oompany as plaint- 
iffs. Tolkurst v. Aseociated, Portland Cement Manufacturers (1900), Timit- э 
ed. Tolhurei v. Associated, Portland Cement: Manyfacturera (1900), Limit- 
ed, and Imperial Portland Coment Company, TAmAted (1903, A. 0. 414). 
HiamwAY— Roadside &rip— Land betweere fenos separating. highway 

from adjoining land—Presumption of dedication. In tho case of an 
ordinary highway running between fences, although the space between them 
may be of a varying and unequal width, the right of passage or way prima 
facte and unless theró be evidence to the contrary, extends to the whole of | 
the ground between the fences, and the public are not confined to the " 
metalled portion. All the space between the fences is presumably dedicated 
as highway" unless the nature of the ground or other circumstances rebut that 
E presumption, and the oyner of the adjoining lands is not entitled to incloss 
аду portion of it, More disuse of a highway for any length of time cannot 

deprive the public of their rights in respect of it. The mer’ *oasent of а 

highway authority to an obstruction or encroachment upon the highway is 

ineffectual for the purpose of legalising that obstruction or encroachment. 
- Hapvey v. Truro. Rural District Couxcil (1903, 2 Oh. 638). 2 
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The Madras Law Journal Supplemental Digest: 1901—1908 June, By 8, а 
« . SRINIYASA Атүлв, В, A., В. L, Mantas’ Greaves, Cookson & Co., Sopttish 
Press. 1903. Roy. 8yo. Pages xx and 91. Prioe Re, 1. 

* - THs digest,forms в ; supplemental volume to tbe consolidated Digest of 

the Madras [aw Journal (1891-1900), which weereyiewed some time ago, ° Tt 

is-identical in arrangement and scope with the parent digest, and is greatly 

useful аё furnishing а handy bool of reference to the last three volumes 

foe NOM ак пык or " | . 
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The Provincial Smnll Gauss Courts Aot (IX of 1887] Ву Н. О, Smia and 
P. C. Durr, B. L., Pleaders. Oaloutta: 8. К. Lahiri & Co., 54 College 
Street. 1903. Demi 8vo. Pages xvi and 70. Price Be. 1-8-0. 

THIS is а commentary on the Provincial Small Cause Courts Act. The 


en 


. notes are well-arranged and commendably concise. The book is handy and . 


neatly printed, , А 


е 

Zhe Madras Municipal Manual. Ву М. Hamor, O. L E., 1, 0, 8., Secre- 
tary to the Government of Madras. MapRas: Srinivass, Varadachari & 

Оо., Mount Road. 1903. Demi 8vo. Pages xxxviii, 421 and'38. Price 5. 

А IS Manual relating to matters municipal in Madras contains the 
Madras District Municipalities Act (Madras Act IV of 1884), as amended by 
Madras Acts III of 1897 and I of 1899. Every section of the Act is carefully 
annotated. The annotations are collated from the Government orders issued 
under the Act and from the Madras cases decided under the Act and its prede- 
cessors, as Well as those deffided under the analogous provisions of similar Acts 
in force in the other parts of India. They are further enriched by å cateful 
selection of English cases and by plentiful extracts from English text-books 
pertinent to the*subject-matter. The appendices to the book contain much 
useful information. Appendix I reproduces the rules framed by the Madras 
Government under the Act, appendix П gives the notifications &o. issued 
«nder the Indian Railways Act, while appendix ПІ sets out the provisions 
ofthe Local Authorities Loans Act (XI of 1879), the Local Authorities 
(Emergency) Loans Act, the Municipal Taxation Ао, the Places gf Resorts 
Act, and the Towns Nuisances Act. This hand-book embodies all available 


"information on Municipal affairs useful not only te a oorporator anda 


lawyer, but also to every citizen who has anything to do with a District 


Municipality within the prosidency of Мм of Madras. e 


‚ The Гало of Contracts and Torts: Law Students’ Series. By M. І, AcAr- 
WALLA, Advocate.. ALLAHABAD: Ram мегаш сараша Bogd; 1903... 


Or. 8vo. Pages xxxii and 422. . Price Ra. 4. 
- Tum is the third hand-book published in.the Law Students Series 


started by Mr. шукш ы The plan and вооре of the present ' 


manua] is similar to those adopted'i Principles of Equity, which we 

reviewed some months ago. In.the book in our hands, the learned author 
has handled the two important branches of lew-Üantracts and. Torts. The 
principles of both are worked tip wfth enough but not too much ,detail: and 
althdigh it might hot much help a student who attempts to learn the sub- 
jeas b» depending” upon this manual along, it will be wsefpl to him in 


revising his studies when the examination is аќ hand, 
E i: s 
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Ая Act to facilitate the citation of certain enactments, to amsad certain enactments 
Ч and to repeal certain other enactments. 


=, а Е оаа Байы Dis айса the a specified in 
the first schedule to this Act; . e © 


And whereas it is also expedient that certain formal amendments should be 
made in the enactments specified in the second schedule to this Aot ; 


And whereas it is also expedient that certain enactments specified in the third ^ 
schedule to this Act, whioh are spent, or have ceased to be in force otherwise than 
express specifo repeal, or have by lapse of time or otherwise become unnecessary, 


uld be expressly and spggifcally repealed ; s 

It is hereby enacted as follows :— ~ 
| т 1. This Act may be called the Repealing wd Amending 
Pun ess Aot, 1908. А 


9: Bach of the snactmants described in the first three columns of ihe first 
x fohedale may, without prejadioe to any other mode of citation, 
Citation of certain ba cited for all purposes by tho short title mentioned in thas 

| 2 „behalf in the fourth column, thereof, З 
8. The enactments spępifed in the second schedule are hereby amended 
ee eee ee 
tain enactments. .. column thereof, * ° е 
_* Repeal of certaine 4 Tho contin specified In ho third abil as es 
< Xecknsais, repealed to the extent mentioned, in the fourth column thereof, 

e. : . ә с 
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„ 5. The repeal hy this Act of any enactment shall no оой апу Actor Begu- 

Savings lation in which such enactment has applied, incorporated 
cee or referred to’; б 

and this Act shall not affect the yalidity, invalidity, ` effoct or: consequences of 

any thiog already done or suffered, or any right, title, obligation or liability already 

acquired, soorued ot inourred, or any remedy-or prgoebding in respect thereof, or any 

release or discharge of or from any debt, penalty, obligation, liability, claim or de- 

or any indemnity already granted, or the proof of any past act or thing; 

nor shall this Act affect any principle or rule of law, or established jarisdiotion, 

Pest od course of pleading, practice or procedure, or existing usage, custom, privi- 

restriction, exemption, ooe. ar ‘appointment, notwithstanding that the same 


salie may have been in any manner affirmed, recognised or derived by, ein ог. 
from any enactment hereby repealed ; 


,, DOT shall the repeal by this Aot of any enactment proviqe or T any juris- 
diction, office, custom, liabiligy, right, title, ptivilege, restriction, exemption, мао, 
кай, кс or other" makar or thing not now existing or in forom 


2b 
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QU s. S 2 Part I—Rigulations of the Bengal Code, z 





1798 xx A Regulation for ано р Tu e Bengal RE Lands 
modifications, the уса; paned (Мост заба! Grants) . 
' | the Governor са Cerne 798. . 


on the Ist December, 1790, 


ө! 


: become liable to. the paymi 
3 pablic revenne, 


Ф 
A А . Р 


; 9 * 
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DÀ е 
1798 |XXX VIL |А Regulstior for re-enacting, wi o Bengal venue-free Landa 
, modifications, the rules passed on n Granta) — Hegulasioa 
the 23rd April, 1788, and subse- 1798. 
р quent dates, for trying the validi 







publio revenue to be assessed upon N 
` the lagds the ба for which mayje — * 
expire or be adjudged invalid. | | І MN 
X94. HI IA lation for prescribing theThe Bengal Native Beyenus-officers 
p ^ ру which Tahsildars Regulation, 1794, ~~ 


ployed under them public money 
or papers which they may embes 
- ale or re uu 

1 I |A Regulation for fixing in perpesuity|The Bonares .Pecfnaflent Setslement 
the revenus ssscesed оп the landa| Regulation, 1795. 





/ , ancient 

ч ЖҮ (А Regulation for referring oertain 
, oasas to the decision-of the Вај 
of Benares. 


Regulation declaratory of oerkeiniThe Benares Permanent Settlement. 
reservations made by Government,| (Sugplemental) Regulation, 1795. 
and of ri preserved to the pro н 

prietors of landed estates, under the A 
Permanent Settlement of the land: 
revenue madein the Province o 
Benares ; for allowing of the tra 
fer or division of entire estates or 
portions pf estates; and presorib 
ing “rules for apportioning the 
fixed fama on the several sh 2 
of estates which may be divided к "7e 
` or portions of estates which оша 

be transferred. 


(—— 


. fe 
e XLIV jA Eegiiajion for removing ceri&in|The Benares Inheritance 
Е reatrictious to the operation of tha] 1796. шылаш: 
Finda and Muhammadan Га . 
-| wHh,regard to tbe inheritance of]. А 
~ landed property subject te the pay е -e К, е 


rent of revenue to Government Б e • 


the Province of ‘Benares, . е 


. e 
к Régglation to ‘prevent fraud and|The Benga? land (Conditional Biles) * 
injustice in conditional sales off Беддівіоп, 1798. V ue 
land under deeds of bai-bil-wafa or] - : - e. 

othar deeds of the samd даме, 


# . * . 


ù s | As 
H е я x 
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. 48001 ҮШ jA ion for registers of estates(The Revenue-freé Tanda E 

: . d paying revenue, and iands held| gulation, 1800. 
exempt from ihe payment of 


















А : 
1801 І |å Regulation to explain and amend Bengal Land-revenus Assoss- 


1808 ХХХШ |A Regulation for т preventing the em+The alted Provinces Native Бе 
besslement of public money and cd usc Regulation, 1808. 
the withholding of publio pap | 
by the Native officers of Govern- 
Ó ment in Provinces ceded by b 
Nawab Wasir фо the Hon'ble the 
English Emat India Company. 





for the setilemoos and|The Catinat " Land.revenua Rogala- , 
of the public rerenue tion, 180 
= Zila of t Ott including 
ioe coe Sree | 
| edin Жагын Boga mi Жипароге. Ed. 
a XIII |4 Regulation for the mainter<aée off The attack Polisa Régulation, 1805. 


the and for the support and 
Polit 


1906 "XVII |А Regulation for extending to the 
Province of Benares the rates of in- 
keres$ on future loans, and provi- 


Bengal bion and 
oreclsaure} дыков, 1808. 


darum 1 
general extension of the period fix- \ 
— | ed latioas I, 1798, \ 
IV, , for the redemptio a 
of mortgages and conditional sal bd 


К e СКА 
XIX |А Regulation for the due appropri- Oharitab! E Я | 
ation of the rents and раш o Publio Palla! а 

0. . 





aS рт 
‘or ев: 
A cheats: e 
ME Begulation fir nt E 
Y; Soc өшү, t in foroe for the 
- ое атн: 
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1813 


1814 


1817 
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XVII [А 


ХХІХ |А 







L, 1795, and enas 

er rules in lieu thereof, 

lation for Ше settlement 
mahals 


ing 


pated 


‚ ХН A Regulation for securing the better: 
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administration of the tio of Pet 











Bonga! Kanungos and Patwaris 
Regulation, um : 


$’ * "qu BOMBAY LAW REPORTER. 





° фрроїпвй to the charge of the 
revenues of parganas or other 1 
divisions, or employed in the per- 
formance of any portion of th 

' fonctions ordinarily belonging to 

И the Collectors of land-revenoe. |. 










1823 III [А Regulation for modifying the oon” Board бера; 
estivution and altering the jarisdit- екы Ba “леше 
tion of the several vested . 
~ with the superintendence of th 


land-revenue in thd territories 
longing to the Presidency of 
liam, 


VII |А Regulation, for declaring the prin- der 8 

{ ар NRI M which the wor eaten IB ШЕН Se 
tlement of the ]and-revenue in th ^ е 
Ceded and Oonqnered Provinces, . 
inolading Outtaok, Patespur and; . = 


its dependencies, is to be hereafter 
made, and the powers and duties 
,belonginfy to Collectors or oth И S ы 
offloers employed in making, revi- * > 

sing or supesintending setilemente; 

for defining, settling and recording 

фе righta and obligations of va 
rious and persons 
ing an interest in the land, or 
the rent or produce thereof; and 
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5 * € 
Regulation for declaring Govern Tho Bamps! Govern a 
mens not to Sape for any errors} Regulation, 1823. канк Iden à 
ot irregularities iu the proceedings N 
of the Oourts of Justioe ; and fo - z ] 
making further provision for th / 
conduct of the Revenue officers in / . 
certain cáses. 


; o z 

Regulatior for authorising the/The Bengal Indigo Contracta’ Regu- 

ution of summary suits to} lation, 1823. 
enforce the execution of certain $ 
written ents for, the calti- : 
vation and delivery gf ihe indi 
plant, and for d g 
principles in regard to the same, 








ment made for certain lands held| (Resumed :Kamungo's and Reva- 


exempt from the „payment of reve.) nue-free Lands) Regulation, 1885, 
nue by Kanun inho Provinoe ) " 


of Behar; and to provide for the А 
future settlement suoh lends, as P 


other resumed lakhimj tenures, . ^ 


XIV ід Begalasion to declare the extent!T'ke Befigal Hevanue-free Sands \ 
e authorisy posséksed by the gülation, 1825, 


to be followedin determining on ч 
the force’ and validity о?’ grants 
. c made by persons exercising autho’ 

rity in di $ quariers previous. 
ly to the uisuion of the coun’ 
try by the British Government 7 
and to provide for the due applica: 
tion of the general laws and d 

lations respecting lands held free Ы 

of t to the territo е 
ceded hy Govind Bao to the Bri- ; 

tish Government, and annexed bo 

the sile of Bundelkhand, under th 
"provisions of Regulation 11, 1818. 


II |А Beguletionsder the appointmen 
of bpecial Commuiasionera for th 
' more speedy hearing and determi 
:, Dation of s Is from the deci" 
* sions of the Revenne sguthoriti 
А in regard to lands or rents оосп' 


* ` 
4n IV |А Regulation tp deolare and extend 
pies the powers t®be exercised by Col. 














and for making certain other a t 
. amendments in the existing HBe4 ` 
К gulations. 
1995 XIII |А Regulation to maintain the sett e Bengal Lend-revenue Settlement * 


* pettlements under the prerisions o 


Е 4| lectos when making or revisin 
Hegulation V11, 1893. 

Ф 

n 






bod for defining the authority 
the Raja of Benares in the M 
дана етар NM 





missioners of сеш alan 


189 IJA  Regulaton for | Com: те зас мы байышынын 


it 





for establishing a 
Revenue ; for etu the ооң 
" {ашп of the Provincial Counts; 
for transferring to the seid Оо" 
missioners the functions now exe 


Oivi nnd Criminal Justice. е \ 


1830 V |А Regulation vey d dus net ul “Indigo Üorwaoté Hegi 







vation and delivery of Indigo: 
Tn. . 


1838 Ix A Bogslibion to пюйну Wi! m 3 Benal Tand Sere (Bettle- 
522 ment Бери }өсїютз) Бе 
yv: ot to gulatton, 1838, 4 ) 
provide for the more - 
1 e satisfactory decision of „Чо 






Behar : ° 
jós) + ХХ An Act for better enforcing d the ы caret — 





Act the assessment Allnvion and Diluvion 
od from the sea or from eat 1847, 
rivers by allavion d зеі" 

and Orissa. 


mers of bore Gllagors о 
land revenue in he Lower Pro 
vinces of the Bengal Presidency, 


*- иф жш je ааа бы а Got Lend rovers, А, 
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1855  xfxu An Act relating to Embankmentg. 


XXXVII {An Act to remove frum the operation 
. of the Generel Laws and Ве 


n 


1866 | ХҮШ 


t 


‘An consolidating the Board 









e Bangal (Board of Revenue act 
1850. 













of ‚ Salt and Opium and 
the Sadr Bogrd of Revonue in the 
Lower Provinces of Bengal. 


e Bengal Embankment Act, 1855. 
The Bontbal Parganas Act, 1855. 


tions certain districts inhabi 

Sonthals and others and to its 
the same under the superinten’ 
dence of an offloer to be spetially 


appointed for that purpose. 


Aob relating to the administration e Calcutta Land reven Act 
of the publio revenues inthe Town} 1856. : \ 
of Galoutta. . | ° 


Act to make better provision for/The Bengal Obaukidari Aot, 1858. 
the орошкон and maintenance 
of Police Obaukidars. in Oiti 
Towns, Stations, Suburbs 
i of 


Act to make better provision fo 
the о ind good government of 
the of Howrah. 


e Howrah Offences Act, 1557. 


1858 XXXI An Act to meke further provision|The Bengal a Land Вее. 


1859 


2 


: potsesaion., 


XI |An Aot to Qmprove the Jaw relati 


4+*\ der the Bengal Freellenoy. 
XII |Ап Act to make better prorision fo: 


*of Fors William in Bengal-for 


* for the rottlement of land gained|: ment Act, 1 
by alluvion in the Presidency of 
Fort William in Bengal. 











V [Ап Act to empowor the holders of The bougal һанай Lands Асі, 


Е 1 in the-distriot of] ' 1859. 
bhum to pond lesses extendin 
beyond the period of thelr own; 


Act to amend tbe law relating to'The SEM Rent Act, 1859. 

the recovery of rent in th Речі |, 

deticy of Fort William in Bengal. |- 

The ЕМЕТ Land revenue Salos Act, 
1 


фо sales of land for arrears of re , 
venue in the Lower, Provinces un}, , s 


° Й 
The Calcutta Pilets Act, 559° 
өл 


° 
sy 


the trial of Pilots atthe Presidency 


breaoh of duty. 


é 


e. ` 
e 
$ * 


a 
П *. 
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1867 XIX {An to make farther provision foriThe 
1 the administration of justice in| di 


PAM DUE 
es Courts ин 
the district of Darjeeling. 


п) Act, 1 


3) XXII Ар Act for the supression of mur Tho Fons Murderous Өйдө 
derous оп іп cegtain districts Act, 1867. 
: of the Роп) 
1871 | * XXII 


An Aot to RECON the extension of [The ree арай (Amendment) 
the Ohgukidari Асё to places where, Act, 18 
thre is no Jamadar of Police. 


1946 - VII |An Aot to extend the Oriminal Tribes Tho Criminal Tribes (Amendment) 
Act, 1871, to the Lower Provinces} Aot, $876 


of Bengal, and to amend the same 
Aot. 


An Actto receive and amend AotiThe panja Магдагопв` 
No. XXIII of1867* (Amendmé@nt) Aot, 1877. 


An Act for the farther amendment of|The Punjab iu ( Amendmefit) Act, 
the Punjab Lews Act, 1872. 1878. 


An Act to &mend Bengal po bs TIX|The Bengal Сова (Amendment No. 1) 
of 1880 (the Cass Act, 1880 Act, 1891. 


Act to gwe power to d рег. ТҺе Calcutta Pilots ~(Amendment) 
sons whos evidence is needed ппу Act, 1383. A 
der Act XO 01859, 

Act toamend the Chota Nagp 
Egcumhered Patatos Act, 1876. 
An Act to amend sections 12 and 13 The 
of the Bengal Tenancy Act, 1885. 
An Act to amend the Fungus Couris 
Act, 1884. 


An Асі њо amend the Punjab Co 
Act 1887. 


An Actto amend the ташар Muni'|Th 
cipal Act 189% 


Act to amend Act XI of 1859 ( 
improve the law relating to sales о! 
land for Arreara of Revenue in the 

















Outrages 



















he Obota Nagpur Encumbered 
Estates (Amendment) Act, 1884. 


Aoi, 1888. Tenancy (Amendment) 


e » Punjab Courts (Amondment) 


1896 XVI The Panjab Land Tovro (Amend, 


ment) Act, 1896. 
» | XVI 


e Bengal Lend Revenue Sales 
(Amendment) Aot, 1862. 


VI lAn Act to amend Act X of 1849 (tolThe Ben t Aot, 1862. 
ái тийи: кг» law relating to ете. gü gf Ex Е 


of Rentin the Presid 
. illiam in Bengal), ia 


Th and mp- 
> ҮП [Ав етра (ta краш ot Begu ip agil Шы revenue Regump 
iin contained in the m m 

tions regarding the 
°. sumption of the revenue of lands 
i hela free of asseesnfent up 

peed roger rt , and for de 
à e b ernment to 
' Кы the гетеппе of lands nob іосћдей 
* *| within the limits of embates fo 
К which e settlement has been made). 

е i oy 


Munici Amendment}, 
The Panjab Municipal ( б, 
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е the system of ZaThe Bengal Zarkindari Dak Act, 186 

in the Provioces sub’ 

ject to the Government of Bengal. 

1868 * II |An Act to abate and prevent nui: The Calcutta and Howrah Smoke 
: ganos arising from the ғшокее!] Nuisances, Act, 1863. 

furpaoes in ths Town and Suburbs 

of Oaloutta > 


n Act to amend Асе XXI of 1896. The Bengal Districts Act, 1854. 












Acb to make provision for thalhe Beugal Municipal (Slaughter 
better regulation and supervision houses and Mest-markets) Aci, 
of Public Slanghterhouses in th . 

Suburbs ,of Calcutta, and for 
adoption of proper conservancy ar 
rangements connected therewith. 

4 ӘЛІ lAn Act to amend the law far on en Rent Beer (Under- 
of such: undertenures as by th ) Act, 1 

titledeeds or established usage o m 

the oruniry transferable by mie o 
otherwise for the ко ы. 
пешке of rent due in t 

° 


- 
* 


1866 II An Act to provide for better regula: The Oalouttw'Suburban Police Act, " 
tion ofthe Police within the sub 1806.  . ; 
= urbs of the town of Calcutta. 
» IU Act to provide for theattend'|The Bengal Legislative — Counoil 
. ance and examination of witn шна) Act, 1866. 


ing Laws and Regulations. ^s 


” * VU {An Aotto make better provision for 
the aquisition of land for embenk 
ments, and other matters relatin 

thergto. e 


eae of Benga. x 


n Act to explain and amend Act VI|The o nga Heng, (Appeals) «ict, 
of 1969, passed by the jeeiuvenant 1367 
Gowernor of Bengal in Council, and . T. ж 
to give validity to certain judg: 


menta. à " 
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• 1868 ҮЙ {А Act to amend the law respecting The Lend'revenüe Settle ^ 
apponle in cages under " nnt t Am, 1468. 2 ` 
11 of 1889, а 
T IV |An' Act to amend the Өр Тһе ML Allavion (Atnendment) 
Act IX of 1847 (am Act regarding} Aot, 1 
' tbe вачеветепь of lands gain i 
from the ses or from rivers by allu. 
evion dereliction within the Pgo- 
vinces of  Behgal, Behar and 
~ 5 Orissa). 


An Act to make furtHer provision for 
the recovery of arrears of land're' 
venue and publio demands recover 

~ able as arrears of land revenue, 


160 Rangal Land'revenue Sales Act 
1868. 














nig Bengal Cruelty to ГОРУ Act, 


e Bengal Oruelty to Amicis (Ar. 
arrest withou& warranb persons | rest) Act, 1809. - 
guilty of Ornelty to Animals. 
Act taamerfl the constitution 
the Polfoe: force in Bengal. 


Ast to amend the Village Oban’ he Bengal Vi ө” Ob£ukidari Aot, 
kidari Aot, 1970. 1871. е ^ 


The Bebgal Police Act, 1809. . 


Bengal Тепа revenue Sales 
the recovery of arreara of land (Ашеваше,) Act, 187 


Deaths. 
vide for the ушшш 
E nokta perde tthe v 


The Bengal Маһи адап жк 
and Divorces Regulation Aot, 1876 
and Diem rin 


vus to amend Acs ХІ of 1849, Tho Ca Cslontta Police MS 
RTA of 1856 and P TV (А.0.3 Aoi, 1878. б 
of 1 


Art to amend Dena Ай ҮП ofiThe Bengal yum 
1876, * ва wi de 


n Act to amond and extend the(The Pari Lod ho 
Puri Lodging'house Act, 1871. . peeps 879. ging- house (Extension) 


be Bengal Steam-boilers dud Prime- 
movers Act, 1879. 





“Һе Town and suburbs af Мук ' n. 
and in Howrah . „' | 


of Settlement'offlcera, 


VII lAn Aot to define anid limit the pow m Bengal Beni Setommen A 


їп 


lit 


Act io amend «he Howrah Ari |1һе Howrah Brid Ast, 1880. 
• dge Acty 1871, ў re 


27 jÀn Act to amend the Cess Аз, 1380.|The Bengal me ИРЕ No. 2) 


Act, 18 
Act toamgnd the Court of Wards/The Bengal eae of Wards (А mond \ 
Act, 1879. ` ment) Aot, 1881. 
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Act, 1 

V Ап Act for the Registration and/The ыз and Kurreong Mini. 
Control of Porters and Dandee| cipal (Porters) Act, 1888, 
wallas in the Darjeeling and Kur 
seong Alunicipalities. 

І lAn Act further-toamend Bangal Act/Tue Puri Lodgiug-house (Extension) 
IV of 1871. M р Act, 1881. ө 

ll [An Act to amend the Celontta Tram- The Caloutta Tramways (Amgad- 
waya, Act, 1880. e ment) Act, 1 

І |In Act to further amend the Village|The Bengal Villa Chankidati 
Obaukidari Act, 1870. (Ameddment) Act, 1886, | 

П |An Aet'toamend Aot II (В.О.) of/fhe Calcutta аай Suburba M Police 
К and the Caloutta Police Ast.) ¢Amendment) Act, 1886. 




















ш i pu &mend Act IH (R.C)o The Bengal Municipal (Amendment) 
1884. Act 1888. 


IL|An Act to amend Bengal Act Vof|The Bengal Vaccination (Amend- " 
1880 * megt) Act, 1887. 


he Calcutta Bariai Boards Act, 1889. 
m E 
| 


he Celcutt& and e&uburban Police 
(Superannuation Fund) Ast, 1890: 


Iv Aob to provide for ер 

И ment of a Mubammadan i 
Board in Caloutte, and to mak 
better provision for the interment 


of persons other than Gbriskinus o 
атр s. 


T lan Aot to oonsolidate the Oalontte 
and ths Suburban Police Superan- 
nuation Funds. 


П |An Aot to amend the Bengal Vacai-/The Bengal еа ( Amond- 


- nation Aot, 1880, ' ment) Act, 18 





Pan Act to forther amend the VillageThe Bengal dns Chankiduri 
Chawkidari Aot, 1870. (Amendment) Aot, 1892 


H An Асі пела the Calousta Port|TBe Calcutta Port Amendment Act, 


Act, 1890. 1894. 
IV Jan Aot, to amend бе. Aai Muni The eens Municipal (Amendment) 
cipal Aot, 1884, 


п fursber amend the Bubar-|The Gatcutta andeSubarban Police 
Span Pelio Act, 1866, and tbe Cal (Amendment) Аоф, 1895. 

cutta ‘Police Act, 1836, 

IV [Аһ Aos to further amend the Oal 
соња Port Act, 1890. No. 1) Act, 1895. 

VI lAn Act to further amend Фе Cel-/The Caloutta Port (Amendment 
опре Port Act, 1890. • « | No. 2) Act,*1895. 

II [Ар Act to further ша the Bengal|The ret re Municipal (Amendment) 


MunicipalgAct, 1884 М 
Act to amend the Publio De-[Tbe Bengal Publio Demands Reco- 
dn every (Amendment) Act, 1897. 


A 
mands Recovery Act,1895, ° 
n Act to repeal ш ou Coucts ae Oil. Cours Pana Act, 


Awmins Aot, 1856, їп Bengal 


и Calcutta Port (Amendment 
























el. * THE BOMBAY LAW REPORTER. Р [ vor. v. 
е 
° ,ATHE SECOND SCHEDU 
AMENDMENTS. . К 
( Bee Section 2.) : 
1 | 2 | E . 4 EU 
е = "M . MEER 
Gent: No. ^ Bsubject orshort jitle. А Amendments, | 
3! РА Part I—Reyulations of the. Bengal Code, 
1793 П The Bengal Lahd-révenne шы; эре 58, afler Golléstor tasort 
` tion; 1798. 


e 
3 ‘oddone 76,28 39, 40, 42. 43, and 
, : 45, the words "Governor General im 
д ; Co noil, whsreever they occur, shall 
( m NE da rid M df the оста Loan) “Gos 

е Я vernmont were substiieted therafor. 
^ Й In section 40, the word his shall be 
read аз &f the word its were substi- 
or. 
{ fa s Ір section 45, the word him shallbs 
read as tf tha word ib were substiinied 
therefor. 
» VIIE |The Bangal Deceanial Settlement Re-|in section 20, the words Governor 
Е gulation, 1793. General in Соппой shail be read as 
if tha words Local Government 
were eubstituted therefor. 

In section 21, ths od iovornment 
shall be read ae if haps om Д 


è eMip vorament were substi 


» XIX TRevenue-free Lands (Non- Badahahi In sections 2, 8,8 and 16, the oe 
i Grente), Governor General in Ocu 
ever occur, shall be көнү as if 
А the Looal Governments tere 
subsiliinted therefor. 


In section’2, clause Fourth, io word 


him shall 8s read as if the word it 
è ' iere substituted therefor. 


. In * section" 10, the words Governor 
е. * General in оппо) shall be a 
m . if the words Governor Gen 
: еу е or the Loos! Goverment 
5 , І thsrafor. А 
Ы E , >. ° - e. Hn nection 15, the word him, where it 
Lut ocoxre, shath Ҹв read as if ths 
word it were substituted theretor. 


^ * x ‚ ; 
@ | BXXVIL |Revenne-free Lands (Badshahi sections, 3, & 5 and 10, the "€ 
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Grants). ee ' Governor General in Council, where „ 
* 


* 
° T * 


~ 


1799 


1805 


1805 


1810 


* . б 
“ХО or 1908, que MEETS 
р . oe NN. . ever they occur, shall Le’read as if 







gulation, 1799. . 


XII |Lar.d-revanno, Cuttack, 


XII! Pglice Ontrack .. А 


‚ ХІХ ritable . Endowments, 


Buildings end Escheats. 





H у 





ihe words l«tel Government were |. 


substituted therefor. 

In section 10, tha word him, whero it 
last occurs, shall be read as if the 
шога it wers eubsitiuted therefor. 


° 
һе Bengal Wills and Intestacy Rello section 7, the words Governor Ge- 


neral in Council shall be read as 


7 be read аз tf the word ita were stb- 
stituted therefor. 


In sections 18, 20, 26, 28 and the 

words Governor "General i in Cott 
юл воет they ocour, shall b 

>| asif the words Local Government 
were substituted therefor. 

ln section 18, clause Third, the word 
himself shal be read as if the word 
iġselt were subatituted therefor. 

In sectión 18, clause Fifth, the word 
him shal be read’ as 4f the word it 
wêre substituted therefor. 

In section 22, for ugh the Board 
of Revenue fd information of 
the Governor General i Council 
subsitiuis to the Board of Revenua. 


>» “1а section 3, the words the Governor 
General in Oouncil, by an ordor 
in Council, shall be read as 4f the 
words the Local Government, by 
notification in the Oalentta Gazette 
were substituted therefor. 

In section 4, clause, Fourth, ihe 
werds Governor General in Council 
shall be read as }/ the words Local 
Government were substituted thee- 
for. 

РаЬнойп „section 3, for Boards axb- 
stitudethe Board of Revenue. 


ln section 4, for Boards subshiue 
Board, 


in section 8, for thore Boards res- 
° pectively әпренёыѓе the Board. 
* jln section 9, {АЗ words Governor Ge- 


neral in Council sha shall е жай as 


if ths words Local Government . 


were substituted therefor. 


* |In , seotion ‘12, for superior Bdards 
substitute Board of Kevenue, and 
Jor Boards substlinte Board, 


10 section 18, for ‘sapertor Bold sh- 
ejitute Board of Reyenue. 


zm fe 


° 4 Awe 





ay 
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. . 
V |Land-revettve Sales, © 5 In action @b, ihe wofds Governor 


° f | General in Oounoil shall ba read os 

i ihs words Local Government’ 

_ were subsitivied therafor., 

XI [The Bengal Foreign Jmmigrants Re-|At the end of section b, for the said 
gulation, 1812. Regulation subsitiuts this Regule- 

E tion. 

In section 5, tha words Governor Ge- 

пега] in Council wherever they 

occur, shall be read as if the word 

Lacal Government were substituted 

tharafor. 


„Да -seotions b and 11, the words Go- 
vernor General in Council wherever 
they cesur, shall be read as if the 
words Local Governmont goers mb- 
atituted thersfor. x 


Тп section 2,*the words Governor Зе. 
neral in Conncil skal bs read as 4^ 
the teords Local Governmont were 
substituted therefor, И 

In the same section, for Regulations 
substitute Laws. К 


ln section 18, the words Governor- 
General in Council shall be read 
es if the words Locoal Government 
acere. substituted therefor. 

ln section 4, tha words Gorernor Ge- 
neral'in Council, wherever they oo- 
cer, shall be read as if the words 
Local Government wers ewbststuted 












XXIX ама Lands e~ „ „е, 
Y |Kanungos , . 3 . 5 


ІХ Sundarbans - - . 


ХП Patwaris ' . . 
. 


I |Kanungos and Patwaris. 


he shall beread as if the word it 
stituted therefor. 


Il |Lend-revenue Assessment (Resumed|in section 13, clanso Third, and in 


-~| Lande). section 14, the words Governor G 
; neral in Council shall be read аА 
| ths words Local Goveffhment were 
> | sub stited therefor. , 
зу, ln seotion 91, use Second, for 


T . | Boarga supatituls Board. 
YIII |The Bengal Patni Talags Regulation,|in section f, and in sectiongl4, clause 
1819. i , Ssoond, jor notes of the Bank of- 


| 
Bengal subsisiute ourrenoy notes. | 
І |The Bengal Batni Taluqs Regulation, \ 


To &oction 2, forthe general Begu- 
D MR: lations subsitiuis Law. 
IV |Land-revenne (Assistant Collectors). |In section 7, for by the Regulations .' 
substi by law, and for the Re- 
pilations ready in force swbati- 
id the lay for the time being A 


. orca, 
Ы . 1n section 8, th®werds Governor Ge- 
е i neral in Council, wherever 
occur, shall be read as tf the woomds 
* ; Loon] Govetnment were substituted \ 
~ therefor. е 


f 


wi 


1822 


or 1903. AOT { THE BUPRIDUR LEGISLATIVE сохап. пе и. 
MEL os In eeotion 8, clause Fifth, fer by the 


Regolations sbsiinds by the laws,’ 
ard for tu the Regulations substi- 
* tute 10 law. 


* ПІ |Board of Revenue ‹ lp the title, for the words fromand 
>i 


€| a'tering to the end, substitute of 

‘the Board of Revenne and for oon- 

. trolling the distribution of poweis 

* between the members of the Board. 

Д In section 4, clause Firat, for The 
said Boerde shall each ot them sub 

. * | siue The Board of Revenue for 
the Lower Provinces of the Presi- 

dency of Fort William in Boogal 

shall. ` 
. [n section 5, clause First, for an of 
the said Boards substitute the said 
Board 


. in section 5, second proviso and 
clause Second, for a Board substitute 
n the Board. 
; 1n Sectign 5, clauses Third and Sixth, 
for Boards substitute Board, 


ҮП *|Гала-Ветеппе Settlement Jii section 2, clauso а Jor the 


wdrds as af id, where they first 
occur, substitute owledged as 
\ the proprietor өг r of a per- 


manent interest inthe mahal for 
22 which he bas engaged. 
. In section 8, tha words Governor Ge- 
neral in Connoil, 

ocecur, shall be read as if the 
р Local Government were substituted 
a therefore, and tha words by &n Order 
` їп Council, shall be read asif tho 
i . words by notifloation in the loosl 


ee : о сії Gaxette wers substituted 
therefore. 
. А 10 section 5, seotion 6, clause Seccnd, 


section 7, clause First, section 8 

section 9, clanse Third, section 10, 

с!апев 1, 8 and potions 16, 17, 

32, the words Governor (General in 

. e Council, wherever they oocwr, shall 

• bs read as {У the words Local Go- 

vernmens were substituted therafore ; 

А and in section 35, the words Goven- 

° or General in Council, $6 the second 

К ° place where they ocowr, shall be read 

. аз tf the words Local Government 
Т were substituied ore. 

n section 9, clauso for Boarda 

А Я substituts Boards ана for sugha 


Board : 
In section 10, cfause Ninth, segtion 
16, proviso, and, Section 8% for the 


5 word Boards, wherever tte occugs 
substitite Board. ° 
. 
° е ^ d 
e . 
А n 
. "o. ‚4 * 
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; iond3, for Régulation substi- " 

* igis law. і . 
ы? n section @0. clause oe he words 
E "The Government b rder in 
: | 1 , Connucil ekal be TaS as (f the 
e. words the Local Government by 
notification in the local official pis 

‘| xette were substituted therefore, ihe 

m • word he shall bs read as if the 
i word it were substtinted ihererore 
` Ј and the word Government shall be 
| 518 read as 4f the words the Local Go- 
vernment were substituted thers» 


' ore. 
i ; бон 20, clause Second the word- ` 

é Гоо Goverpor General іп Council and 

И 5 5 | the words Governor gengzal shall be 

read as if the words Local Govern- 
‘ _ ' ment wers substituted therefor, and: 

А | the woorde by an Orderin Оойпой 

shal} be read as {ў the words by no- 

i e tifeation in the local officialtUla- 

К . xetie were substitliied therefor. 

1 1n section 93, olaus$ First, for other 

i • Regulation substituie other law. .. 

| А Е In section 24, clause Second, jer tho 

. existing Regulations substitute any 

Y i i other law. 

: In rection 26, for such suits suberti- 
inie suite the cognizance of which 
іх hereby vested ih Oollestors. 

ІХ |Land- Revenue Settlement „|In section 3, section 4, seotion 5, 

al І clanse БЕМА, section 6 and sec- 
tion B, the Gagertoc General, 

in Council they ocowr, shall 

\ le read as 4f {Ав words Locales- 

è sanament were substituted therefor. ' 

1n section 3, after Bebar sasert or. 


In section б, the words an aC 





t 


"Oouneil shall be read as ith 
words notification in n offi 
е te 24 oun were uled thors 


1p edi В, for the wordey rules ros: 
| ре у substitute section, 
Eand- Sotil ы and 5, the words, A 
К тер 06 Genoral іп Oounoil, werever the 
* | .? ‚ shall be read as if е, word 
5 Тс Gdvernment were m 


z erefor. 
. i : E uou i 
the word he shall be read ad ift 
Py D б * а word it were sulstituted Inerpfor. 
А Mm чё аса 3 fot: Regulations substi- 


E 


e ».e|. XIV ]|Revennefreo Lande — . * . а соп | and section 3, clatise 


3 Lin ҮШ ang V 
• ` *, s 





a 
a7 
e 


е 
е 

е 
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, In section `2 and 3. ths words Оотег- 
. nor General in Oounoi, wherever 

. э - they occur, shall be read as if the 

7 words Госа! Government were sab- 


his, where i last occurs, shall bo 
s read as 4f tha word its were suhbati- 
е арра ü gece 
ln secon r Revenue 
ge jen 


" Hii Board of Revenue, 


* hese Boards subetiuis that Board. 
1827 ш Bengal Kup aro and Extor. pescar fora Cours of Circuit or 
tion Hegulation, 1597. the Nixemat Adalat substitute the 
V |The Bengal Attached Estates Ma-|[fi section 3, for rn Regulations 
9 ` . nagement Regulation, 1827. subsiitets Regulatio 
1828 "ПІ Lender revenue Assessment (Resumed|In вео, 10, далма Vere ana 
n or П the 
А Lande). р. : 
• In section 18, olanse First the words 
" | *| Gevernor General in Council anc 
Қ th8 word he shall be read as {у the 
* words Local Government and the 
f word it were ively substituted: 
therefor. 
Е IV |Land-revenue Settlement. In section 2° Forth for afore- 
; said sxbstituts vosted with the 
powers of a Collector 
1638 | _ XII Lend-revenue валены and De-lTn she title, for Regulations, substitute 
puty Oollectors ). regulation and, in zeotion 1 gor 
those Regulations substitute thas 
У Regulation. 
— In section 12 and I3, for Boapds sub. 
In section 16, the words Governor 
-— М General in Council shall be read 
as if the worde Local Government 
were substituted thesefor. 


\ 


Part Zh —Acts of the Gover nor General in Council. 


|The words the Governor General in 
Council by an Order in Council 
shall be read as tf the words the Lo- 
cal Government, with the previous 
sanction of the Governor General 
. in Council, by notification in the 
. e` Jooal offitial Gazette were subsii-* 


tuted therefor 
а sections 136 and Toi; *for Boards 
substituts Board. 
` XI |Imnd-reuenuo Sales ы „|In section 22, after post Ъз tasert 
х ° ourrenoy notes. ° 
"section 32, for section 95 subst” 
° tute wectiom : of br im Laud 
K rerenue Bales Act, 1 


In section 38, for seston: $6 of thie 
Ф 


s + 

* 
| 
1858 
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‚ Aob substifutasection 2 d? the Beon- 

с gal Lend revenne Sales Act, 1888. ' 

1859 XII Calcutta Pilots * » sgotion 2 and 18 for the bords 

б | Superintendent of Marine, where- 
Atari ever they oor, substitutes — Porb 
К | . Officer. х 

186) V |The Police Aot, 1861 š In seotion 34, after imprisonment 

inert with or withous hard‘labour. 

If the title. for the Central Provinces 
and British Burma зич and 
the Central Provinces, 

In the preamblo, for of the Chief 
Commissioner of the Оепігај Pro- 
vinces and of the Chief Oommis: 
sioner of British Burma, sxdstitute ' 

° ° and of the { hief Commissioner of 

| the Central Provinoes. e 

| In section 1, for the definitions of 
Lieutenant'GQowernor «and — Ohief 

Е ` Commissioner substituto the follow: * 

t ing, namely :— 

| “ Lieutenant' Governor " ‘means ө 

f the Lieutenant’ GoYernor of the 

United Provinces of Agra'and 

; Oudh or of the Punjab, as the 

f ! : caso may be: 

Ы а Ohief Commissioner means ihe 
Chief Oommissioner of the 
| у i Central Provinces or of the 

North евб Frontier Province, 

х , as the case may be. 
1872 XV |The Indien’ Christian Marriage Асы [п section 82, for certificates of mar 
‚ 1873. , ringes and also for marriage certi- 
fi.ates, substitute ' gikoa tos tor 


1867 III |The Pyblic Gambling Aet, 1867. 


marriage. 
n schedula II, after declaration inserte 
И. or оће : | 
1878 ХП iram, Punjab(amending Act, IV ofin rection 2, for 18 eubsiuwte 16, \ 
18732.) 


t ! \ 
1879 XIV |The Hackney Carriage Act, 1879. |In section 9, for The Lienterfint бї 
І : vernors of the North"Westegn Pro: 
тіпоев and the Punjab and the 
Chief Cogomigsioners of Oudh, the 
Central noes, British Burma, 
substitute The Lieutenant Governors 
' of the united Provinces of Agra 
© е anf Oudb, Ње Punjab and Burms, 
* ee and the Chief Commissioner pf the 
% | К Central PrQvinoos. 2 
» AUI e Legal Practitioners Act, 1879. |In jon 42 (added by the l 
Хӯш |з | Prao tionary “Aob, 1884, scolion P); 
P ` Rud m before ihe words and ‘Agures Act, 
e es . 1 of 1846 insert Во ninch of Chap. 
. E ter VI of Bombay, tion IT of 
` * 6 ‘ Bombay Regulation 11 of 1827 os 
has not been rgpealed. z 
In section 1, for Army Discipline and 


m е 


581 ,. XIII (The Fort William Act, 1831. 
e 5 | в 

е 

t t е 





i 


е 0 . 
t 
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. P Rogniation Act, 1870, substiiea's 
э Army Act. * 
n восмол 5, for Presidency Magir- 
. trater Act, 1477, substitute Code of 
M í Criminal Procedure, 1898; aad for 
° the High Mourts Criminal Proco- 
` : dure Act, 1875, soction 147 substi. 
; inte seotion 526 of thas Oode. 
А 1n section 7, fog Magistrates appoint- 
ed under the Presidenoy is- 
. trates Aot, 1877, substitute - 
Я * dency Magistrates. 
1889 V {The Coroners (Madras) Act, 1889. (In the preamble and in rection 4, 
E sub séction (2), as amended by the 
Repealing and Amending Aot, 1891 
fos the Code Criminal Prooegure, 
? 1889, substitute the боде of Ori. 
e š minal Procedure 1898, 
" ХПІ |The Cantonments. Act, 1689. In section 6, sub'seotion o Jor in 
А : the case of g oantonment for which 
such a committee has not been con 








inentecommittee has not been соп" 
stituted, or hasin pursuance of an 
order of the Government 
ceased to охізі, ог for any reason 
cannot be comvemed, then, subject 
to er dics made under section 
. ause : 

1897 | : X |The General Clanees Act, 1897. шоо S es (5), (6), (80) and 

M - ) after under inseri the Indian 

uncils Act, 1561, ог. 


ths following :— 
(8a)* Burma Aot" shall mean 
i an Act made by the Liente- 
nant-Governor of Burma in 
Council under the indin 
Councils Aets, 1861 and 1-92: _ 
In section 3 after olawse (41), insert 
the following :— 
(44 а) ~ Punjab Act” shall mean 
an Act made by the Lieute- 
re a nant-Governor of tho Punjab 
rhe ae . in Council under the Indian 
Oounoila Acts, 1861 and 1992:. 


X [Phe General Clañses Aot, 1€97—{1n seotion 3, after clause (55), ixéert 






cond. . . ihe following #— . 
ә | Ы" (55 a ) ** United Provinces Act” 
a iar aball meen an Act made by the 
>з b. Lieutenant-Governér of the 
: i te, North- Western Provinces tnd 
. { . * Qudh (or,of the *United Pro: 
oe vinces of A aod Oudb) іп 
` i e ` Council uxder the * indian 


Councils Acta, „1861 8 th8 
ouncils Acts 1881 and 1803: , 


ә «особей, swhsitiuis where а canton’ · 


Ф 


d 1898 


1900 
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V (Тһе Code! ef Criminal Procedur 
1898, ” е 











In section 9@ before th word order, 
in each of the places in which & 
фесита, insert notification, 

ln section 21, for make subalibwbe 
issue notitivauons, between — Ure 
to rds any ond ordors insert notik- 
cations, and for mudo substituis 


* iasued, 
In section 24, ‘ore tha word order, 
ta each of і places in which it 


occurs, inseri appointment, notif- 
vation ; and before the werd issued 
in each of the places in which it 
occurs, insert made or, 
In section 260, subs ection 
(i) afters 51 insert 453, 
In rec.ioa 554 for 653 subatigde 555, 
ln the second schedule, colnmn 5, 
against section 195, Jor Bailable 
substitute Not bailable, га 
in theesecond schedule, column 8, 
against seotion 506, for Ditto Ab 
stiinte Presidency, strate ог 
Afagistrate of tbe биво or second 


class, 

1n the heading to the fifth’ achedule, 
Sor 554 subsite 555, 

In the ЯЬ schedale, Form IV, jor 
within days írom this dase 

. eubstknie on tho day ot К 

ln the fifth schedule, Forms ХПЛ 
and XLV, for the passage from 
comply sphere i$ occurs for the 
second time to » substitutes 
be lawfully ord to be released. 

For section 29 substinio the Jopo- 
iftg : i 


39. (1) The Governor Gen 
in Coun 
Bemoval of priso- emay, b 


Ber, „Бепегаї or 

: special or- \ 
gen, dds for the removal 
ot phy prisoner cqpfined i Ins 
prison— 


(о) ander sentence of = 


1), olauso 


or 
(0) under, or ш, Поп of, 
.° sentence of imprison- 
ment or transportation, 
t or 
(c).in defatls of paymbnt o 
a fine, or 
(d) in défanlt of giving se- 
curity for торік 6 the 
e veace or for maintéin 
ing good behaviour, *V 


ee 4 


, s t | * 
ў • 
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E v es S . to any other prisom in British 
: India, , 
* (2) The Local Government, and 
* (subjeot to its orders and 
under ita control) the Tns- 
e | * `  peotor-Gencra! of Prisons 
may, in like manner, pro- 
vide for the nom ot any 
n prisoner confined аз aforo- 
waifl. in a prison in the 
Province to any othor pri- 
• i son in the Province. 


- Part LTT,—Bengal Acta, 


1802 I {Rent . Я : : jlo section 14, for ‘the seid Aot sub- 
tituls Act X of 1859, and for sec- 
* е bon Vil of Act 1 of 1816%ubedi- 
iuto section 97 of the Legal Prao- 
titioner’s Act, 1879. 
1365 VII fBSlaughter-houses and Mest-marketslIn section 1, for the jarisdiotion of 
the Municipal Commissionera of © 
e . the Suburbs of a ‘town of Oal- 
- сайа up under the provi- 
di RH of 1864 passed by 
E Lieutemant-Governor of Ben- 
gal іп Oouncy (the Distriet Huni- 
cipal ЕА. ent Act), substitute 
any limits to Which this section has 
heretofore been or may horeafter 
be, extended by notiflcation nuder 
bi section 9. 
” 1860 IV |The Calcutta Police Act, 1866. ln section 25, for such officer MM 
tute officer о} she Polico Feroe. 
| А In section 33, for the Articles of War 
J КЕЧ for Her Majosty’s Army or Her 








EI 


Majesty! Navy or tor the native 
officers or soldiers in der Majesty’s ^ 
* Indian Army, sulsiiute the, Naval 
Discipline Act, the Army Actor 
the Indian Articles of Wer. 
ln section 95, for the words this Act, 
ín the secona place in which th 
осон, axbxtiini@ sections 64 end 6 
to 70 of the indian Penal Code and 
sections 386, 887 and 889 of the 
1957 ту Code of Oriminal Procedure, 1893. 
2 Bei (рр) є А А „По section 5, for the said recited Acta 
subsuie the Bengal Heni? Act, 
d or thy Bengal Bent Aot, 


1569 I isis to goin : х Та section 9, for the saif Act II of 
1866 гыран Ban. Aot П of 1866, 

1876 ` HÀ |The Bengal Ir:igation Act, 1873, In soction 97, for ana demang undor 
К } " rection 1 of the afgrosaid Ben. Act 


#11 of 1868 swhatitute under the 
recedure provided hy the Publio 
Я a ands very Asg 1895, for 


the recovery of public demands. 
. 


| * g 
i П г 


1 ; b 
: А 
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: Г) 
eIX |Thé Cess Act, 1880 . Z Ла вова а, Example В, for rate 


. ti su 
11 |Amendment lof the Calcutta Tram the mable, for the words and 
ways, Асї,|15©0, fyures situato within the Tocal 
' lunita of the town as defined in the 
А Calcutta Municipal Oonsolidation 
Act, 1876, substitute subject to the 
quod of the Oorporation of 
alontta 
n seotion 3, for the words and figures 
in Oaloutta bnt situate beyond the 
e local Jimits of the tuwn ая defined 
` in the Colontta МппісіреР Conso- 
: lidation Act, 1876,  subssiute in. 
those porsons of "Caloutta, as de- 
` fined in the Oalonths Municipal 
f Aot, 1899? which are not subject 
: to the authority of the Corptration 
an of Osieutta, ard fcr the words and 
gures withih the local limita o£ 
the town as defined by the Oalontta 
» Municipal Consolidation Act, 1874, 
substitute within the area subject to 
. E their authority. • 
tad je n sootion 4, for the words ahd figures 
outside the limits of the town аў 
‚ defined by the Calonttp Manicival 
бз | Consolidation Act, 1876, substitute 
. : outside the area subject to their 
authority. 
The Bengal Thocal Self-Governmen sectio 45, for such district sub- 
Aot, of 1885, stitutes any district in which this 
Act is in . i 
. ! the reference to rection 9 of Bon- 
Ma ud gal Ack IX of 18g! ? f tho second 
| chedule for 111 substituée 109. 
The Chittagorg Pors Commissione section 80; clause (5), for 32 sum. 





.* 
e 


Wi 





IV 


К Y ot 1880). ; insert of Calcutta. 


TII |The Caloutta Port Act, 1890. In section 30, for tho three пећ suc- 

` i ceeding sections, and in segtion 34 

^a 3 Jor any of the three last preceding 

"E S sections, subs&iuia section 31, sec- 
AMD TENTE: tion 32 or sgotion 33, А 

а ре In section 94, for Vostels substitute 


Act, 1887. ' г 
H | Vaccination (amending Bengal Ac sections 2 and 3, after eae 


к 
Р, E vepeal, 
i 


AV Muniçipalisies . Р 5 „Га seotion 84, for Municipality sub. 
1 > * stitute Municapalitios p 
T The ‘Ben General Clauses Асі, Та section 9; clause (0), after under 
Da 1890. E * 4 е the Indian ss Act, 
С n x oi À ў or. | 





m e| "Uoc ршде * * Та sootion 25, before the word order 


| 19] wherever tt occur£, тывті the word, 
"wc ntu ES UNE F appointment, and berora the word 

2 "a isaned, wherecer 4t oceura, insert the * 
\ 1 )* p. га words "made or. ' 





е 


? б $ М 

b s. ` `~ E 
* ® i . . 
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n c ee, 


* Part IV.—Burma Act. 


1898 |, The Barma General Clanaes Асі, Та section 20 обот the word order, 
1898. n e m each of bho places in whioh d 

8 оосигз, insert notification. 
. section 21, for make subsiiów!e 
е issue notifpations, behoeen the 
words any and orders insert noti- 
floations, and for made substitflte 

issued. 





ES 


section 24, before tho toord order 

in each of "the places in which it 

, insert appointmont,' notifi- 

ction ; and before the word ifsued, 

ә. i» each of the places in whichit 
осот, inseri made or. . 


* Pant V. Regulation made under the Government of India Act, I870 
. | * (88 § 84 Vida). , 


x he Arakan Hill District Laws He-|In the ° fras column of the schedule: 
gulation 1874. Jor II of 1857 substitute X1 of 1857+ 









THE wo SCHEDULE 


REPHALS. t 


| (See Section 4) 
Part I.— Regulations of the Bengal Code. 








Subject or short title. Extent of repeal. 












In section 19, the (bords and fgures 
as the mukarraridars mentioned in 
section XVIII are supposed to 
have done. 

In Section 38. 

section 66, the words or Ње Oourts 

of Circuit. e 

ions 25 and 35. 2 


Grants ). 

XXXVII |Revonec-freag Lands — (Bádsb&hi[In section 2 clause Second, the words 

. ). and : and eta Repel, 
ходо у section uls- 
. tior» IIT, 17937 

Sections 20 and 80, 

Indian Gil Servite (Bengal eee E E 68 
Іљапа Prohibition Regulation.) made іп opposition bo the a 
795, - prohibitions 2 Governmegt, ог 
w 


Bett] 









e B Decennial 
Regulation, -1793. 





1901 


S “ C a 
3 t d Е T 
1 Я NES 
е 
m 
ПАУ “ү Ly Yat 
. 
al 
propie M "| rc 2n 
f 
s " 
tal t. с» df 4 





ative Revenue officers, * 


T, 
4 
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' 1805 `~ ay Land. ferent сек. 
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the title, the words money er and 
the words embearle or. 
n section 16, the words а blanco of 
so ounte, or money or, the words 
the payment ofthe money or, tha 
aords the amount of the ‘money 
or, fe words money or, thel words 
discharge the money or, wo 
the sum demanded of him shall be 
discharged or, and the TON 
The QOollector is authori 
wise to attach to arrears of re- 
venue, | 
n section 17, die words money or. 
seotion g’ ths words money or, 
the words balance or, and tfs words 
that no perf, ога portion only, of 
` the sum demanded was due 
Шр; or. 


. [LI ® 
тена 30) the wortle and, figures 
and shall not obtaif hig rolease in 
the mode specified in section 19, 


UT Toe Mono mo mon +з! ad thé word nevertheless, 77 `+ 
ay хли жеш Re In section 2, the words under any Ro- 


gulalign relative to the jurisdic: 

tion of the Court of WaQis. 

seotion 8, the words when they are 

to proceed thereapon according to 

the general Regulation. 

section 7, the words or, if the © 

ceased were an pie, in the 

Calcutta Gas . 
section 8, the worde amd figu 

^ fragt apg tho patwari accounts 


in pursuance of clase fourt 
of section LXII, Regulation VITI 
1793, or of any other pega ton 
the words under шерге s pros- 
cribed in күне elghth of the 


and Regulation, and 
M 
^ over, nothing in Regulation 


; со tained in section, LX11, Regu- 
' VI, 1798; to the end qf 
ire Ma * 


General in Ofuncil or. 


n section 1, the .words from And 
whereas the principles to ofh- , 
firmed. `- = \ 


ection 2 to 11. * ` 


к = А Ч 
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* . 
“yur yg Pas 0 E . section Sl. the words aad figures 
d EN e from and‘the rules contained in 
P . . Regulation XXVIL,1793, to the end. 
XIII Police, Cuttack, . ә e |In the title, the words and figures and 
. for amending certain visions 
күп ; m 7 contained in, lation IV, 1804. 


ее рэ eo od а In section 1, the words from And 
А - whereas it “vas the practice to go 
D . neral tranquillity of the oountrye 
- • lection 4, сјазяе Third, 
1n section 4, clause Fourth, the words 
and third. . ,° 
4.388 = E no ni and 11. и; 
XIX |Cbaritgbie Endowments, Publi lary title, the words mosqu in- 
: A : .‹ temples and the г bridges, 
б, ca пша таан sarai Ictus and other: 














a 


adptlon 

Hindu temples, the words pious and 
eand the werds and of Com- 
missioners in the several districts 
subjecs toe control of those 


and form prescribed by the Re- 
gulations, where Government or 
publio officers ate parties, or under 
the general provisions of the Re- 
gul@tions, if the suis be broughs 
SE grok agninss a competitor or other pri- 
eee In ection 26, the ord and Oi 

А өтерде Sales . . .|In section 26, the wo ity. 
ЖЕ x н кре Б . [n section 27, the wonder inn d 
EVITI |Leasee and Lemd-reverue. e _|In seotion 1, the words and Benares, 
XXIX |Territories bordering on Qündle«8o much as is unrepealed. 


d Xhand. | : 
GhetWáli Lidds |) . ; Jin section 3, the words wit! sanction 
zl eee of the Governor Gengral in Ооцп- 


oil. 
“Пл section 10, the uprds by the Re- 
guwlations. * | 






districs o$ Сабаб, the пао 
T'a'aspur and its деса асоба. t 





ш |, baat tate TERN Regala- 
Káningosand Pativárie 


I 


| 





* 
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on if. 


| 
EI ER rS PUR к шры 
In secfion 1, ths words from but, as 
NE the fall attainment to organi- 


sation of that office, and йв words 
from to be in furde.to dependent 


} 


` {role v 


1n,section 23, the words City ог. 
section 27 and 29, the words in 
like mannor. 
In кое the words Provided 






In seotion 4, the words or City, wher- 
ever they occur. 


“revel teas t 
a раа ge Assessment ( and fifty bighas if within fia Pro 
Regula pert 17, Tus Eighth, the 
on use 
VOI та ‘alas нин words as shown by the Governmuat 
Garett last received, e 


The Beng ны Talúqs Regulation, 
1820. 
VIE ipend:révenie | SAtlement. ' 


1^ 


e-*- 





———3 —— 
















threng 
quered 


clause Fourth 


received 


In section 2, the wordfor City. 


Gorskhpur, the chakla of Asam- 
garh, the words and‘ wheress itis 


the Conquered Provinces and of 
the Рае of Bundelkhand, 
pending the cont of the 
existing leases, 
the date of their promulgatign 


e words from 


ub the Oeded and Cor- 


ovinces. 
Bection 5 ыен, and section 6, 


section V9, clause First, the words 
-but no petition of appeal shall be 


г the: expiration of 
from the дезо? the 


decision unless’ sufficient onure 
shall be shown for the а анало А 
satisfaction «of the ‘Board 

words Provid 


also that, res 


words Provided also thas. oity? 

section 33, olause First, ths word * 

In section 35, the words or Board of * 
Commissioners, s 


i 


} 


| 
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[Section 2. $ 


1822 XI Government Iydemnity. i 
1828 | * YI |Indigo Oontradts Н .|In section 4, o'n1se Second, the words 
M by the existing B-gulations,. 


* VII |The Indian Civil Servioa (Bengal)|n section 6, tàs words [n like man- 
Loans Prohibition Reyulatiom| ner. 







n 


1823. Section 7. 
1825 VI |The Bengal Troops Transport Regu-|[n section 2, the wyrd Зісов. 
lation, 1825. ° In section 4, ths soords in whose ju- 


risdiction the districts may be, 
situate, 

In section б, the word proper and the 
words by whom the case may be, 
cognizable. 

.|In вес 5, olause -Tanth, the words, 

* undér tha provisions of the exBt- 
ing Regulations. 

XI |The Bengal Alluvion and Diluvion|In section 5, the words aud City. 


M . Rogflation, 1825. . Р i 
XIV |Bevenue-free Lands . . „1с the title, the words and figures and 
ө К . 3 provide for thedue app:ication 
* of the laws and regulations 


1X |Land-revenue Settlement  , 


ө 


respecting lands held free of assess- 
шелі to the territory oeded by 


ч Govind Rao to theeBritish Govern- 
ment and an to the sila of 
Bundelkhand undér the provisions 
t : of Regulation 11, 1818. 
e In section I, the words and.figures and 
it is necessary to make provision 
; for the due application of the ge- 
р neral rules in force relative to 
= lakhiraj tenures to the 
if + . eeded by Govind Rao to the Briti 
ei: - Government end annered to the- 
/ ү provisions of Regulation Ti, 1818, 
| provisions tion IL, А 
\ j ths words 
e "i 
. 
' Ы in Oounci], éke words on special 
б grounds onl | ths words the above 
| A Wu RE restriction d not appl tes 
*. hz A . 
e 
*. n ARI 
a ы Б 
. ` ' 


a special appeal only 
vincial Coarts 


In section 9, the words the Lieute- 
. namt-Governor and thg Board of* 
Comnsissioners "in the Ceded qnd 
Conquered Provinces. E ` 


шее 3, баш iran the words? 
gures from st July, 1775,. 
. to lst November 1817. nV 


е 
РА 
wy $- i 


i А . . *. 


. } f e е 4 
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In sdbtion 3, olauso Fifth, ths worde 
eand figures Regulation XLII, 1795, 
Regulation XXXVI, 1903, and‘ 
and the words and figures from and 

' . with respest to the territory to 

. . territory referred to. 

" e |In section 3, clause Ssventh, the words 
and figures from for Henarea to 196 
January, 1303, and the words and 
ин" for the pargana to lst 

ovember, 1817. d 

[In section 4, tha words and figures 
Regulation XLI, 1795, Re ion 
- XXXI, 1805. 

In seotior* 2 the words and figures 

and olanseg five and віх? section 

XVI, e ben III, 1808. 

words from theap' 


[von v., 
е 

















by . * s 
1887 Y |The Bengal Attached Estates Mana- 
gement ‘Regulation, 1897. 


1828 IIT |Lend-revehue A-seassment (Resumed|! 
: Lands). 


whether the same be situated in 
distrfota to which the jurisdiction 
of a special Commissioner has been , 
extended or in any other district, 
and ths words or to the Commis: 
sioner арроіп тег this. Re 


gulation. 3 

In ign 12, the words and 
osi, Hd XL1and XLII, Я 
Regulations XXXI and XXXV 

1868, Rogulaticns VIII. 

In section 13, clanse TA the wrr d 
or before a special Commissioner 
under this Regulation, d 

n sectjon 18, olaus Second, the words 
to's spdbial Oommissioner under 
this Regulation having a 


or, if 
* no such jurisdiction exist), | 
In section 9, clause Fourth, the words \ 








2o» IV |Laud-revenue Se:sl emnt 
i by this Hegulation and. 

“In She title, the words and fgures 

from for gstablistting to the eAd, \ 


1829 | e I |Revenue Commissioners 
í - 

In sootion 1. thg words now vested in 
the Courts of' Oironiis, together 
with those , the worda the former 
under theQ,authority of tho Nika- 
mat Adalat, and the la(ter ; uev 
words and altogether to diajcin 8 
functions tbe Ofmts of Circuit 


е s * 





° А è 4 У 


t в 4 * 
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2008 from those of the Judges of Ap- 
| e peal; and the words and figurer 
" jrom It has, at the rame time, ар" 
peared to be necessary і» super- 
reded by the appointment of Com. 
` missioners, 


. 

e In section 2.,the figures and words 
from lat Division ѓо Ghasipur, the 
words To be placed under @nc 

E • officer appointed to oontrol the 

affairs Arakan, and the fures 
and words Lion 17th to Rungpore. 
, 860 


Beotions 6 to tion 9, clause first 
snd section 10, 


` oí е . e 
1833 ‚ IV jOonvict Labourers . + | The whole. 
ІХ jLand-revenue (Settlement and De-jIn the title, and in section 1, the 
е 


Collectors). words and figures and ulation 
eras ee ТҮ of 1898. Beg 


" Section 2 and the first sentenoo of 


secjion 3. 
In section 8,|24 and 25, the word 
Sadr. 


: i 9 
Part IIL.—Acts of ihe Governor General £n Coyncil: 


1886 XIX Districts. ` : я |The words and to alter the limits of 
existing xilas, | 

The whole Act, so faras it applies 
the United Provinces of Agra on 





i Oudh. 
1837 | а «У |Land-revenne Settlement, Cuttack. .|So much as ix unrepealed. 
1847 Allusion and Duluvion. А |En section 4, the Government. 
Y . ow A emu In sections 3 and 8, the word Sadr, 
| : eal ae «heec ocoura before ihe word 
‘ 1 à : ln section 9, the words Except as 
. regards the proprietary right to 
à; Б . islands, 
} 1850 fe XXXII |The Sale of Patni-tenures Act, 1850.50 much ав is uorapealed. 
1853 ` ХІХ |The Recusans Witnesses Act, 1853. бо megoh as is unrepesled, except so 
ay ІН Xx PE E of B Te far as it is in force in Assam. 
mendment of 'Dorga on e whol 
ХИТ of 1833 (Administration off 7 
| : . pete of the Ramgarh Jungle Ma - ` e 
sand Midnapor districgs). 
" XXV: |Educatiou of male minors subject to The who'e. e 
ИС , Gourt of Waris. р 
155 | XXXII |Embdnkments . E » Ја section 21, the words fråm words 
а. | importing the singulgr fo females, 
| 1856 XXII |Kgratoyá Tolls 3 . In section 4, the words or other officer 
E н А |, СЕЕ the powers of а Magia- 
1557 ‚ XXI lOffences, Howrah  . Я „Їп section 5+ the words from The 
. | р ,? provisions to Provided thet, a 
je M | Section 55, ° 
е А ig fn section 57, tke word: Soburbs ory 
e 5d Xa in both placet in which they occur. 
> 
. в e . 
Ф * 


. 


, ry t 
: : } 
š Р 
* + | ә А * 
33 тни BOMBAY LAW BEPORTER. а ° [voL v. 
TEN: T—X 
| | . In section 59, the words from words 
importing the singular to females. 








1858 XXXI [Alluvial Land’ Settlement . .|Svation 3. 
1859 X |Вець . Еа vie Ta а sections 3 and 15, the words &nd 
А Benares. 


Ín section 28, the words and figures 

* _2ection X, Regulation XLI. 1795, 

Ы section VL, Rogulazion XXXI, 
. : 1803, section XXI, Regula ion VII, 
P 1805, and the words from if anoh 

periud*to the and, * 

Section 29, the seoond graph. 

In section 82, the words fiom For аг" 
rears іо firat expire. 

e. In section 38, the words from or, in 
the case £o first expire, asd the 
words (oxcept the case of 
now existing ds aforesaid). А 

lu section 188, the words Except as 
provided*in the lugt preceding весе 
tion, * [to females. 

[n section 168, the w orar lbs ee 
















„ XI Lapd-rovonue Saa . : Та section 18, proviso, ths words and 
it is hereby ennoted. 
ee In section 22, the words notea or. 


Schedule В. 


In the preamble, the words nnd Bri 
tish burma. 





1867 | XXXL |Tbe Chief Commissioners’ Powe 
* 


* 


n section 1, tha words or British 
Burma, 
1869 XVI |The Bhutan Duara Act, 1869. much a8 is unrepealed. 
1370 | XXVII The Бий Penal Code Amendmen ion б. p 
Aot, 187 e 
1871 XIX |The Bengal Soraions Courts Асі, 1871,80 much as is unropeeled. e 
1873 XIV The Ты е Soldiers’ Property Aot, So mucb as à unrepealed. 
1873 
1874 XV |The Laws тоа Extent Act, 1874, |бо mnoh of sections 6 and 7 and the \ 
: fourth and fifth Schedules as relates 


to Aot XIX of 1858 (бошан ‘a 

Witaesses). ' 

So much of section 7 and the fifth 
Schedule sireni to Act XXI of 

1836 (Creating Zilas). 4 

much of section 3 and the second 


| 
167 XVIII (Тһе Oudh Laws Aot, 1876. 
ca] Aot; edule as*relates to Act XIX ef 





“1877 XI |The Mflitary Luhatios Act,1877. 
EE E 3 ordered to, bo forwarded to* any ( 
` one of the Presidency-towns. 
1873 MI гат. Punjab (Amending | Act IV tion ®8, І с 
). А \ 
880 The Port Thea Aet, 18805 whole. 
1881 ү х pe UA eg he 185 section J, the words and shall come 
^ into force on the passing thereof. 


2 | *xvir.JThe Portuguese Otaveation ^Acb The whole. — , 


. ‘1831. 
1882 | ° XVIL THe Burma Stoam*boilers and Prirge'|In section 18, the word thrice and ka * 
° „+ mBversActl ee "word last, EE 
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Аст I оғ 1908.] AOT br THE BUPREM LEGISLATIVE OOWNUIL, ПЕ 8$ 
. e t e 
1886 ` 1X [The excite and Soa Costoms Law|Bo much of section 4 as is dnrepealock 
AmendmengAct, 1885. Ы 
1886 XV |Land'revenne, nited ^ Provinoes| i he whole. 
А (Amending Act XIX of 1873). 
1987 IV |Тпе Indian Museum Act, 1887. tection 4 
1886 . X |The Presidency Bmali Canso Souter the titleand prea-nble, the words- 
Law Amendment Act, 1 and jures and the  Preeidenoy 
Smal! Osure Ceurts: Act, 1882 
. tion 2 3 ule 
1901 TU Th» ыгы аа. ТИГ? the words to repeal 
1891 Кө ап Ца the title, Ww to cort 
. 891. : Apt tain obeoleto enactments and aad 
the word other. ` 
In the prewnble, the words ae 
Whereas itis expedient to re 
í i duin 1e a as 
n on w ін 
И Section 9, sub seotion (1). bd 
: . Bo muoh of section 2, sub‘seotion 
. & and the second  Bohedule, e 
je A as relates to face following” 
е nactqyents, namel . 
Act V of 1869 (Indian Articles of 
Ы Wer) Part T. clause (о); 
yi Acs X VII of 1576 Qudh Талйтете- 
nue Act, 18:8. and 
Act oo 1891. e 
1892 |TV [Phe Court dt Warda Aob (Benga) pecia spera ep ek 
endmpns sofon 
1828 п e Porahat Estate Act, 1998, Hib cereal НЕ amd mi = 
seotion (3). 
v XI ару араат ONE In the preamble the words to repeal 
, > certain ensctments relasing to the 


and. 
Sootion 2, sub'seotion (1), section 3 
"m р -| апа. the first Schedule, 

е Repealing and Amen 
(Army) Act; 1894. 


XVI-Tarif(Amehding Act п of 1808. Tha whole, d 
1 ric wa Bmall Courts Section 4, И Ы 
: XVI Tbe or and Amdédin In the title, the words to гоа! 
2 ` tain obsolete fee ont 
^ te М ike other. > : 
e e. e * 
Š . 
в a И е 
: a^ e " 2 e б 





в | | А 
„ | ) 


oe 
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eee, eee 













e >! " ^) * 
VII |The ey Smull Causo Courts 
Act(1882) Amondmest Act, 1896. 
XIV m omis of the Government 
i enants (Panjab) Act, 1893. 

П |The Oriminal Tribos Act Amendm 
Aot, 1897, 

e Repealigg and *Amondment Act, 





XI |The Bhopal ge Aot, 1897. 
Lepers "1698 


TE е Prisoners Act, 1900. - 
I be Prone Lunatics (rdpeal о 
: ` enactmenta). 

x 


e Repealing end Awmendig Act, 
1901. . 










la the prewnble, Uf words 
„| W 


from 
it is expedient to ropealed; 
, ana the word also. 


i ms E d 1, the words Popenling 


Boos 2, sub-section (1), section 8 
‘aod the first Schedule. 

Зо much of the second Schedule as 
relates to Bombay Act ТҮ of 1832, 


The whole. 
The whole, d 


in section І, the word dosis 
section (3). 

1а the Ше, & words to repeal cer- 

tain obsolete onaotments and and 












bis ыа And, ана the a 
also where ü fired "E 
1а коно 1, the words, Repealing 


ion 2, sub-section (1), section 8* 
and the first Schedule, 
Section 2 and the schedule. 


"In the ЗРО the word ropeal. 


Section 18 and ne fifth Schedule. 
Beskion 31. 


Ín the preamble, S inm from an 
whereas it is also expedient 
ceftair hinactmonta ѓо repealed. 

1л. section 1, the words Repealing an 

Section 8, sub-section m seotion 4° 
and the third Sched 


T | „Рат III.— Bengal Act. $ 


Sales А 








Ја the preamble, £kewword under where 


- for ga agent shall be charged 95 
pert of the dosta of suit in any case, 
under the Ao} is heroby өй. 


t , | ‚ un 
Ф w е * 
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ln ssotion 17, ths word? hereafter 
ta be instituted. 
in козоп 18, ths words after tho 
date of the passing of thia Aob. 
1n sestion 2L, £s words oxoapt Аз re- 
gards suits instituted thoreunder 
bafore tlie passing of this Aot. 
In Bohedalgs A and В, the word Oom- 
° pany’s, vider üU ocours. 
1863 П |Binoke Nuisances, Calcutta andiln weocion 1, the words and figures gn 
“Howrah. | i. after the frat dey of July, 
ы the words and ћу өз on 
orafter the said Grat day of July, 
1864 and. 
Section 6. 
[n*seotion 7, the words and 
from All penalties imposed to tima 
being. 
1n the preamble, the word the, where 
it ocours Before ihe word oanals, e 
and the words specified in the Ba- 
gulptions and Acts in the Schedule 
to this Act annered. 
lp section 1, the ‘words from Words 
* importing the lar to faminine. 
ln section 2, фе last thirty-four 
words. 
In section 3, the words aad figurot 
Aor VI of i857 (for Bhe е 
land for public purposes) ог ofy 
y word other, and the words thote» 
may now or hereafter be. ! 
Section 17 and the Schedule. 
in scotion 3, jks words the word 
* Magistrate” shall meso any per- 
воп exercising the full powers of a 
ө Magistrato under the Code of 
Oriminal Procedure, and the words 
from words importing tho singular 
to feminine. 
ions 35 and 89. 
шиаи tha@words and figures 
- o 
„190 far as it is unrepealed. 
jln section 4, as in force in Bengal, 
the words and to the recovery of 
fines, 
In section 4, the words aad 
from beyohd the town at сима 
to said town, 
In £he title and preamable, hà words 
in the Suburbs of Oetcntta, Ч 
In section B, the words amd figures 
agd the mp ren panan confer- 
red upon 1 Oommis- 
sioners by oa М1 of the above 
Act shall be exercised bf therf for 
e * the purposes of this Aot. 





* 




























ässa |. V [TbS Сапа) Act, 1864 = 


J” = EJ [Tho Sals Act, 1804 0. 


1865 ПІ (Firs in Poris 
2 IV Prevéntion of lnocalstion : 


- . 


VII |Slanghter-youses end Mestmarkets,- 


"E ИК у у) 


. ^) 
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1885 vm Bens. Е, '(Under-tenures). ‘rection l,ethe second sentence. 
1866 II |Calontta Suburban Polloe . «| Jectiog 81 


i importing the singular to females. 


[Section 
Ы пеғвов 
IV Toss neue Police Act, 1836. 


or with any of the offences num- 
bered» 1, 2, 8, 4, 5, 6, 7. 9, 10, 
11, 12, 19, 14, 20, 21, 22, 28, 24 
and 25 in section 28 of thia Aot. 
Form В in the Schedule, 
.|n section 10, the words from words 
in the singular to females.» 
‚|Ш section 1, the words from words 
importing the ee to tha. ond, 
i section 14, the words and ji 
Түр pre provisions to sh ap: 
ip to the та реле 
the words in ne Чек place 
other than the town ofeOalonita; 
and auch fines, and ihe words and . 
figures from And the provisions 7 


VII. Embankments $ | » 54 2 
1867 1I | Public Gambling§ . 6 s 


| 
І 
е 
. 
1 


HI Ports. , 4+ + . . -|in section d РЫ words words im- 
porting singular mumber іп- 
clude ds qium, gudethe words 
apes e PM number in- 
clude the 





y. 
n section 17, the here Duy fer nd ths 
provisions, where they fè ocour, 


to the 
In the third Schedule, the fre ti 
and the words from деше! port- 
dues to the end, 
title ce reamble. 


4, 

edi the words From and 
after the paszing of this Act. 

e whole. ° 
. n sectiens 8 and 4, Ње words From 
"ghe date when, this Ast comes irto \ 
n section 8, {йө words from and the 
words fo the end. 

eon d ane Schedules А, В. oÀ е 


. > 





— 
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1869 ү Place bt айз of Courts of Session |The whole. ° 
” ҮП = Section 1. 
1871 IV [The Puri Lodgirfg-house Act, 1871. reotion 3, tho words From and al- 
ter the passing of this Act. 
ө ifn section 7, the words After the 
soe of jie Act. 
5 ЯП Waloutta Port Improgement (Amend- he whole. ө 
ing Ben. Aot V of 1870). А 
4 XI Census. A e whole. : 
1874 I |Oalçutta Subgrben Police . — * [So muchas is unrepeated. 
"1875 AV |Relixation of famine loann , [The whole. 
n V [Tha Bengal Burvey Act, 1375. -|In section 1, the words from and shall: 
to General. 
1876 TII |The Bengal Irrigation Act, 1876. ien 2 and Schedule A L| 
» VI Те Agrhrian Divpnt«s Act, 1876. e who. 
n YII |The Land Hegütration Act, 1876. In section d. the words from and it 
А shall to the end 
• Section 2 and the Schedule 
1878 V |Land Registration. Seotion 
е! TY |The Bengsf Excise Act, 1878. Tim oopoluding paragraph of soc— 
с поп 
LIS . In section 51, the words except in 
iH town of Ogicntts, and the 
Ы words and figtires and, іп the said 
town, the prévidons 'of sections 
164, 165 and 166 of the Presidency 
Magistrates’ Act. 
1879 І |The Chota Nagpur Landlord and Te.ln seBtion 1, the words and the Tri 








nant Procedure Act. bafary Mahal», and the words from 


And it ва fo the end. 
Sections 3 and 4. 


Iu secticn 150, the werds und figures 
or of Bengal Асі VI of 1876, 

Schedule А. 

Ип fbe preamble, the words aad fi- 

gures to places other than those- 
apecifled in section 39 of the mid 














Puri Lodging *ouses . e 


Bicamrbeilors and Prime‘movers. 


cutta and in Howrah 

In section 1, {Ав words from жыз 
shall {о General. 

In section 12, the words from Ко 
charge shall о Caloutta Ganette 
and. 

n section 1, the words from And it 

aball to the end, 


Rent Settlement ; А «Та gection, 1 the swords from and it 
. ' [| "aballgo the вае e 


e Darjeeling Steam Tramway Ack. 


ion 8, ы 2 ° 

n section 4, fe words and figutes of 
in sections 14, 15 and 18 of Bengal 
Act VIII of 1862. 


* 


. | As . | j 
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"1879 TX |The Conrt of Wards Act, 1879. чоп % the words and figures 

| d» & And all suits to the otd. · 

1880 I |The Calcutta Tramways Act, 1882.. oetion 1. the words from and it 
м y À 28) : shall to p ap rds fi е7 
І |The Ben VDrsingae 1880. la rection 1,tke wo rom anli 

^ A ч shall £o the end. 

Sections 60 to 68. А 

3 ҮШ [fhe Bengal Contagious In section 1, ths words from and it 
X Animals} Act, 1880. shall to the end. 

е IX |The Ceru Act, 1880 . fn rection 1, the worde from and it 
. e sed to the "a р ait 
1881 V |The Caleutza. Burial Boards section 1, the words from and i 

І 1l. т SU shall to ike end. 
-1882 п The Bengal Embankment Act, 1882. шист 1, колан And ia 
0 prs e» In. serios. d 2, the words Ерот such 
to e 46, the words after the 
ся of this Act. °? 
1883 .1 5 . ste 
» -II |The Benge] Tramways Aot, 1888 pe ОЕ 1, the see Tt shalf tå 
e 
1884 I |Puri Lodging- . баг 1. 
RE Н Amendment, of the Oaleutta Tram-fn section 1, dé words уой And ig. 
ways Act, 1880. shall to the ond. 
е А Section 2. 
5 ш e Bengal Municipal Act, 1884, „Тп section 1, ths words from But any 

: notification to the erd. 

' n section 2, the words Оп the Gom- 

i raencement of this Act, and the 
words And, all proceedings now 
pending, whioh may have been 
commenced undergenyesuch enact- 
ment, shall be @eened to be odm- 
menced under this Act. . 

» V |Ouloutta Muni ы = earhole. б 
1886 1 {Village Оьапкййата S Їп sootion 1, tae worda from from to 
date to the end. * 
» п ontta end. Suburban Police. 3eotion 1. 
4» IJI |Municipalities . Beotion 1. 
1887 { |The Са cutte Survey Act, 1887. rection мы TO RR shall ^ 
to Genera : 
» V |The ^hota “чадра Rural Police Аз, ln кеомеп lathe words from vs shall 
1887. to General. 
n section 58, the words and figures { 
{rom Act V11l to repealed and. 
1888 І |Municipalities . The whole, 
» ш pes Howrah РИТУ РНТ Tn section 2, the words from and it 
1888. shall fo tbe Mend. \ 
1889 НІ |Loan ube Oaleutta Port Commissioners! the whole, 
А to Calcutta Gerporation, . А 
IV |Calontta Burial Boards ` Section 1. o 
180. „ T (Calcutta and Subufban Police (Su-|Seotion 1 and 3.. \ 
ы Wb ton (an ais B Act ion 1. | ; 
3 accination (Am өп on 
> * V of 1880.) С aH ection 4, ТЕТРА (3). * 
3891 т ла! Hackney Carriege Act,|Section 1, sub section (9), ya 
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1892 |, " 1 [Villafe Chaukidars .flection 5, sub-section (1), and s00- 
у R Я tions б snd 12. 





















e Licensed Warehouse and Fire/Section 1, sub-section (3). 
98. In section 4, the words From and after 
the commencement, ot this Act. 
In section 27, the words ane Mgata it or 
at the credit, of anv fand appro- 
riated to the maintenance of the 
brigade under the provisions 
of Act IV of 1883 at ého иш 
when this Act comes into force. 
section 1 the words from and shall 
to the end, 
Section 4 and 5. 
B on 1, 
„Па section 1, the words from bhd it 
shall to the end, 
.Hn section 1, the words from and it 
shall to the ond. : 
Section б, 9, 46, 51, 77, 85 and 89. е 
ће whole, 


The Licensed Warehouso and Fire 
brigade Amendment Act, 1894. 


ta Port . 
Odlcutta Tramways Act, 1894." 


$ 








e, . А Д . 
1895 71 Demands Recovery Act, È юне i sub-section (3). 
j саца ав section 1, eub-section (2) and seo 
“ g а "нан Police. | Tone 46 с. “Ж (2), 


По section 2, the words ond figures os 
amended by section 4 ot Act IV 


in section 5, ike words and figures om 
is amended by section lé ot Act 
: V of 1895 (В, O,) 

In section 6, the words and figtires as 

mended by sechon 16 ot p IV, 

' of 1895 (B, О.) : 

»" уп Tho Titan Dnars Eepenliag Act,[T e whole. 

+i VIII Deor Sanitary Drainage Act, 8 оноп 1, sub-gootion(2). 

Tho Онай Electrio Lighting Act, 9 ction 1, ат (2). 
1 


Municipalities , E , dB эной 1, sotion 9 sub-section (4), 
Р wd section 19. 





section (3).* 
‘rection 1, the word and. qnd sub- 
potion (2. 


‘section 1, ‘the words mud, aad sub- ‹ 
‚Моп 11. e е 


йш 1, the ords ks 
' nd ) I4 whall come into force on 
day of April 1209. * 





a ее} 
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o к” сйн L^ P 
on e words ам figures 
s fi frm te said firs$ day of 


Municipal tas oe 1 rib ds and 

1900 I eeli 1900, Hn preamble, ‘he words and to 
Б 79058086 мы provide for the. temporary ехег- 
dise by the Госа! Government of 
cextain powers of the (Jommis: 
Eig of the Darjeeling Munici- 







* о i ре 
e 1 е 
Part П (sections 24 to 28). 
hedules E, F and G. 
E 11 (Tbe Calcutta > Ast, 1900, |The whole. 
6 2 a е 
. Part 1V.— Madras Acts. 
180 II Repealing Madres Aot ILL of 1863. (The whole. е 
е 1864 JI Ropealing Madras Act І of 1808. The whole, E 
. 1£82 n zi M Regulation XIV/The whole. E 
1886 ZA 
А Part V.—Bombay Acts. 
1879 I Pelic8, Bombay Town Р ‚Бо much as is unrepealed, 
1879 І |Diatriot Municipalities. Я [30 for as it is unrepealed. 
Il jPolice, Bombay Town . " The whole. 
ug IV jPolioe, Bombay Town . |The wholé, i 
ењ 1555 IY Local Boards and District Manicipa-|in the title, fhe words and Agure» 
lities. and the Bombey District Municipal 
: | Act Amendment Ac 
‚ ; eotion 5 and the p "prefixed 
l eto. 
Local Boards and Ө Munici -|In the title and preamable, the wordas 
1683 a 4 lities, m and and the Bomhay Dıs- 
2 trict Municipal Act Amcndment \ 
Act, 1884, 
s In section 1, the words and¥iguree 
` and to section 18 of the Bombay 
. V District Municipal Act Amendment 
1 5 
1298 III (The Bombay ‘Abkari Act, Amend-BeotionÓ. „ í 
meni Act, 1892. : ' : 
À Part VI—Unital siecle Act. | 
е е 


е е • 
894 | А I \Repealing the ee 1876. The whole, » 
e 


* Part VII. 2 Ragaltions mae under the Government of IndiaAd, 1870 


боо C (888 54 Vico 8). - E 
шш} Miro ie Limitation *Re-fThe whole, i : | j 
e ? ra | ° $ е | Ж т 
° t 
* 4 2 
А H ! = ° 
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e Bonwbal Parganas Settlemont Re- *o much of section 8, sub-section (T), 
gul.tion, D and the Schedule (ая amended by 
- rection З uf the Bonyh.l Parganas 
Ja-tice and Laws Regulation, .800) 
as relates to the following enact- 

ments, namely :— А 

Act XXXVII gf 1850 (The Sale 
-. of Patm Tengres Асб, 1850); ` 
Aot XV of 1869 (The Prisoners’ 
Testimony Act 1469); є 
Act I of 1883 (The Assam Та- 

bour and Emigration Aot, 

1382) ; . 

Ась.Х of 1882 (The Prisoner 
ondment Act, 1882); 

* Aot V of 18-8 (The Invention® 
and Dosigns Act, 1888), seo- 
tion 2 ; 

Act VIE of 1898 (Tho Inland 
Emigration Aot, 1593) ; 

Ао ҮП ot 1894 [The Prisoners 
Aote(1871) Amendment Act, 


199]; 

Bengal Aot 1 of (89 (Tho ln- 
land Emigrant» Health Aot, 
1889); 


ә 
Pensai Act VI of °1894 (Munioi- 
palities) ; : 
Bengal Act V of 1895 (The Lo- 
в Act, 1895) Mean - 
Regulation 111 of 133 e Sons 
hal Parganas Laws Regula- 










ulation 
shall%ome into operation, or. 
V |Bengal.Ewatern Frontier Regulation,n the preumable, the words and 
14578. Obittagong Hille. j 
elX |The Ársken Riil District Laws Бе- |909 much of rection 3 and the Sho- 


. gulati n, 1874, Aule ns relates to Act, X XXIV of 
1855 (Enfgroerment of j''agm-nis of 
. Oherter Courw) and Aot XXXII 
* RS of 1867 (The Chief Commissioners 
, x 5 Powers’ Act). í 
Іп |The Chittsgong Hill, Tracts Frontier|[n, section 1, the words from and ite 
u Police Regulation, 1881. . shall to the end. 
thes Parganas Rent Reguls*The preamable ѓо nède end. . 
кын ЕЗУ ne Я а Bection 1, sub-section (2), and sec- 


tion 5. К 
In section 22, sub-seotion А), the , 


: i and figures under Bonga 
T ° ‘Act VILoriaS0, « * i 


Tl The Sonthal Parganas Laws Regula: Во much as is unrepealod. ^ 





tion, 1586. А 
YII |l'he Upper Burma Criminal Justice muoh ns is uurepealed,, 1d 
joe e 1886, . 4 e ` po 
. . í ; : 
з s $ . 
ө е 
® e . 


A ө е 
D e * 
• Ld 


. е 
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l[The British Baluchistan Laws Eegu.|3o much of gection 3, sfb-section (1), “ 

lation, 1890. | ang the Schedule as relates $o i 
«ХІУ of 1873 (Lunatio Soldiéra), 
| "VT [Orimimsl Justice! Upper Barina, 4 |The whole. А > 
Y {The Sonthal Parganas, Justice Regu-|Section 9. i 
Te Ae = Hepa md Am 
1X |The Ajmer ны eading In the title, the words to repeal oer- 

Regulation, 1 
е 















the word other. 
In the preamble, the words from 
Whereas it is ex podient to repealed; 
Ant and the word also. . 
section I, the words K and, 
Section 2, rub-section (Г), n 8, 
and the first Schedule. 
much of s. ction 3, aub-section (7) 
and the schedule as сан to the 
NE Acts, namely 
Act XIV of 1866 (Poss Office) ; ; 
Act 1 of 1888 (Gene al Oleuste); 
d of 186 ) (Prisoners sd 


у); 
Аа X of 1870; “(Land Ао 


Act xlv of 1870 (Prisons) ; . 
Act I of 1879 (Stamps) ; 
Act X of 1852 (Criminal Proce- 


dnre) ; 
Act XVIII of 1883 (Onttlo-trea- 


Tuae) ; 
Ack To I of 1887 (General Olauses} ; 
So mash of section З, sub-rection | 
(I), and the schedule es rolat«a 
to the following Aet«enamely -— 
Act XII of 1890 (Таги); 
poe eee k 


быз Act V of 1867 ( r 
an nso lon (2), the 
tion 3, sub-section 
ordo have been, tks шд: shall 


* 
e 
haye been orpresaly e extefided there 
| to or, and the 
Bection*s, sub-section PO), proviso. 
n column € of Pars IL ofthe sche 
dule, in the entry rel&tihg to Act 
$09 *X of 1878 (Oaths), the words and : 
. >» чч (өер firat sentenoa 
IJI |‘ he Sonthal Я Justioe ард 12 section I. the word and fiad sub, 


tain obsolete enactments and, and 
Y {The Аад Disirici Regulation. 1894 


wa Regulation, 1899. п (2). . 
e he Obitiagong ҢіШагвоа Begula-Soc on 20. А : 


words and and 
UI a Sontifal Parganas Rural Polio» wore T q void е! i \ 
e 


Regulation, 1900.: 
e Korth- West Frontier Provino ak of Bart I of the first Soke. 


Law and Jif&tioe xp 1901. Fei ант to section 31 of the | 
, 1900, . 


T wh 


A 
ACT No. II OF 1908. 
RECEIVED THE ÁssENT OF THE GovERNoR-GENEBAL, ON THE 


бтн Maron 1904. * 


. An Act to amend the Indian Post Ofise Act, 1898. 


Waenuas it is expendient to amend the Indian Post Office Act, 1898; Itis 
hereby enacted аз follows :— 


°l. This Act may be called the India nPost Office (Amod. 
, ment) Act 1908, 


l At the end of ofhuse (b) of section 2 of the Indian Post Office Act, 1898, 


Bhoft title, 


| ш to Agt VI the following shall be added, namely — 


of 1898, section Я, 
clause (b). , 


“Provided that the expression ‘inland’ shall not Фрріу to anye olass Sf postal 
articles which may be specified in this behalf by the Governor-Gepergl in Council by 
notification in the Gazette of India, when posted in or at or addressed to any places 
or post offices which may be described in such notification.” 


a ACT No. Ш OF 1908. 
RacHIVED THE ASSENT OF THE GovERNoR-GENERAL ON THE 


* 130m Мавсн 1903." 


An Agi to make better provision for facilitating and regulating the supply and 
. use of electrical energy for lighting and other purposes, А 
WHERBAB it is expedient to make better provision s Барын and regalat- 
ing the supply and use “of electrical energy for lighting and other purposes; It is 
hereby enacted as follows :— 


i PART*T. . 
S t. PRELIMINARY. . 
| i eee еа *(1) This Act may be called. the Indian Eleotticity Agt, 
* 1903, * . a 


(2) 16 benda to the whole of British India, inclusive of British Baluohisjaa & and 
„Мө Santhal Parganas; and Я 


(2) It shall comei ntof orca on such date asthe Go¥ernor- General i in Council may, 
by notification in tha Gaxette of Indis, diréct in this behalf, 


e 
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2. In this Aot, expressions defined in the Indian Telagraph Act, 1885, have the 
meanings assigned to them jn. that Act, and, unless there is 


Definitions, anythiog repugpant io the subject or context, — 


(a) “aerial ling” means any electric supply-line.which is placed above ground 
and in the open air: , . ( 


(b)*the expression “area of supply ^ means the area within which alone a licensee 
is for the time being authorized to supply energy : У uli ue 
(c) " consumer" means any person supplied, er entitled to be supplied, with 
energy by a licensee : e ee го, : 
(d) the expression "oonsumer's;terminala" means tho ends of the electrif lines 
situate upon any consumer's premises and belonging to him, at which the supply of 
e energy is delivered from the service lines: , E Р 
(6) “ daily fine”? means, fine for each day on which an offence “js continued® 
after conviction therefor: ° . A 
(f) “Mistributing main " means the portion of any main whioh is used for trans. 
' mitting energy to gerwice lines for the purposes of general supply : 
(д) “electric supply-line” ‘means a wire, conductor or other means used for 
wn CONVEYING, transmitting от distributing energy for any purpose, together with any 
, casing, coating, oonvering, tube, pipe or insulator enolosing, surrounding or support- 
ing the same or any part thereof, or any apparatus Connected therewith for the pur- 
pose of so conveying, transmitting or distributing such energy : 4 B 
(А) 'electrical- power " means the rate per unit of time at whioh energy is sup? \ 
plied: — An ; ` 
(i) “energy " moana electrical energy expended at a rate greater than twenjyfive 
watts: o i , ` 


e 
(7) “ general supply ” Means the general supply of energy to ordinary consu. 
mers, and includes, in the absence of x special agreement to tho contrary with the 
Government or with в local authority, the general supply of energy for public lamps, 
but does not include the supply of energy tw partioular oðnsumers under special agree- 

* . 


* ments: . . А | 

O licensee” megns any person licensed under Part IJ to supply energs : 

€) “ main” means any electric sgpply-line {which is lald bye a. licanses in any | 
street and thréugh w&ioh energy may be suppli, or is intended to фе supplied, by \ 
the licenseg for the purpose of general supply: , " 

* (m) “plan V includes a seotion : d " 

e — (n) " purpose ” includes aby "purpose except tho transmission of a meseage : : 

. a a е 


r2 ‚Чоп of licensee, 


s 


to | , . . 
* А . 
e 1 . 
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(о) “service linf" megas апу olectrio supply-line through «which energy may be 
supplied, or is intended to be euppli br а licensee to а oonsumer either from a main 
or directly from the lioensoe's p 

(p) “ street”? inoludes any way, кай, lane, square, court, alley, passage or open 
space, whether a thoroughfare or not, over which the publio havesa right of wey, and 
also tho roadway and footway over any public bridge or causeway : and 

(4) the expression “ Works” includes elpotrio supply-lines and any Vaildings, 
" machinery or apparatus required to supply energy and to carry into effect the objecta 
of a licensee. 

$ PART П, . 


SUPPLY OF ENERGY TO THE Pusuic, e 


+ S. (J) No perdon shall supply energy for oleotrio traction or to the publio for any : 


3 Bopply ot . erg parposs except under and in acoordanoe with tho terms and 
Dublio tor сы, conditions of, а license granted: by the Local Government’ 
розе to Be licensed. under this Part ; 

Provided that nothing in this section shall ol to any ra Sway or tramway 
subject to the provisions of the Indian Railways Act, 1890. ° * 

(€) Where any difference or dispute arises as to whether energy is or is not sap- 
plied or to be supplied fòr electric traction or to the publio for any purpose within thé | 
meaning or sub-section (1), the matter shall be referred to the Local Government, and 
the decisjon of the Госа! Government thereon shall be final, 

4. (Т) The Local Government may grant a license to any person to supply 

energy for any purpose in any specified 10081 area, and also to 

Grant and revoca- тау down electric supply-linos for the conveyance and trans- 

` mission of energy from a generating station situated outside 

such &pocifiod local area to the boundary of suoh specified local area in any case in 

which the energy to be supplied is to be generated outajde such specified local area; 

and in respect of ewoery'suoh lioense and the grant thereof the following provisions 
shall fave effect, namely : ~ 


(a) Before granting a license under this Part the Local Government shall oon. 


ащ every local authority concerned, anl whera such local authority advances any ° 


objection to the grant'ef a license, the Local ‘Government shall take such ebjeotion 


into consideration aad, if irf its opinion it is insaffiotent, shall* record in» writing and . 


communicate-to such local authority its reasons for guch opinion, 
(b) Any’ person applying for а license wader this Part shall publish & notice of 
e his application in gach manner and with such particulars as the Governor- Tieners in 
Council may by rale direst, and no such license shgll be granted until three months 
from the date of the first publicatio& of such notice ва aforesajd have expired ands 
t. "e : 


e 


, usually given. . . 
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until all representations or objections received by the Ņooal Government within that 
period with reference thereto have been oonsidergd by it. 

(в) No application for & Новое, under this Part shall be made by P local 
authority except in pursuance of a resolation passed at a meeting of such authority 
held after one mohith’s previous notice of fthe game {and of the purpose thereof has 


been given in the manner in whioh notices of meetings of such local authority are: 


(d) A license under this Part may perscribe such terms ns to the limits within 
which, and the conditions under which, the supply of energy isto be compulsory or 
pefuimive, and as to the lidfits df price to be charged in tespect of the sgpply of 
energy^kd generally as to such оет matters аз the Local Government may think 
fh c à e 

(e) The grant of a license ‘under this Part for any purpose shall not in any WY 
hinder or restriot the grant of. another license to another person within'the ваше area 
of supply for a е purpose. e 

(f) The provisions contained in the schedule shall be deemed to be ТЕЕ 
witb, and toform part of, every licenze granted under this Part, save іп so far ав they 
are expressly added to, varied ar excepted by the license, and shall, subject to such 
additions, variations or exceptions (if any) which the Local -Government, with the 
previeus sanction of the Governor-General in Council, is hereby empowered to make, 
apply to the undertaking authoritized by the license, and shall bs Pa in- -liko 
manner and to the same extent as if enacted in this Aot. 

(2) The Loosl Governmapt may, if in its opinion he publio шн: 80 requires, 
revoke a license, as to the whole or any part ої the area of. supply, in any of the fol. 
lowing cases, namely : 

(a) wherg the license, in the opinion of the Local Government, - makes wilful and 
uoreasonably prolonged к in doing anything йш of him by or under 
thia Act; 

(b) where the licensee breaks any of the terms or. conditions of his ET tha 
breach of which is expromly declared by such license to render it liable to revoca. 
tion; 7 * . ` 2 з 

(с) where the licensee not being а local authority fails, within ‘a йш of six 
mnths aftér the date of his license or such farther period as the {Local Government 
may determjne and before oxereising any of the powers conferred ‘on’ him thereby in 
relation to the фхөопбоп of works, to show, to the satiafaction of “the Looal Govern 


\ 
к 


mont,éhat he ia in а position fully and efficidhily to discharge the duties and oblig#, E 
tions jmposed on him by his licgnge, or fails to make the deposit or ш the seon- e 


xi required by bis license ; е 


| 
| 
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(4) where the licensee ig in the opinion of the . Local Government, unable, by 
reason of his insolvency, fully aad effoiently io discharge the duties and obligarions 
imposed on him by his license; 

(о) where the licensee, not being a local authority, shows, to the satisfaction of 
the Local Government, at any time after the commencementof hi license, that his 
undertaking cannot be carried on with profit and ought to be abarfoned ; 

(7) where the licensee qupplies energy by sneans of some system not approved by 
“the Looal Government ; 

(g) in any other case, with the бш of the licensee and, if the lieonsee is not 
a local authority, with that of the local authority (if any) concerned, and upon gaoh 
terms dhd conditions as it thinks just : r 
. Provided that thé Local Government shall not revoke the licensa as to part only 
of the area of supply if the licensee represents that he iets to be relieved of his 
Ufsbilities in tAspeot of the whole. 
(3) Where the Local Government might, under gibson (2, revoke a license 


' it may, instead of revoking the license, permit it to remain in force’ subject to such 


further terma and conditions as it thinks fit, and any farther terms or oonditiong 
shall be binding upon, and be observed by the licensee, and shall be of like force and 
effect as if they were contained in the license. 

_ Provision where 5, Where the Local Government revokes the license of 
being а осу authori. ару licensee, not being a local authority, ав to the whole or 
ty, is revoked, ө any part of the area of snpply, the following provisions shall 

ve affect, namely ;— ‘ 

(a) The Local Government shall serve a notice of the revocation upon the 
licensee and upon any local authority concerned, and shall in the notice fix a date on 
which fhe revocation shall take effect, and on and with effect from that date all 
the powers and liabilities of the licensee under this Acty shall absofately oense and 
determine. * е 

cof Within one month after, the service of such notice ns aforesaid any local 
authority concerned may, if the«Looal Govergment has intimated to the local authority 


‘that jf is at liberty sa, to do, by notice in writhng,erequire the ticensee to sell, and 


thereupon t the licensee shall sell, to the local authority the undertaking or sufh part 
thereof ав is carried оп withifi the area for which it is constituted, on piyment of the 
value of all lande,buildings, works, materials antl plant of the licenses auitable to, 
and used by him for, the purpose of the undertakfag or such рат} thereof aa 
„Могай, guch value to be, in cata of difference or dispute, delermingd 
* by arbitration : " 


Provided that [he value of such lands, buildingr, works, uf&ierials аг plan 
* 1 bé 


e 
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4 shall be deemed tô be their fair markei-value at the lime of purchase, due. regard . 
` being had to the nature and: condition for the time being of such lands, buildings, 
works, materials and plant, and to the stata of repair thereof, and to the circumstance 
! that they are in such а position as ‘to be ready for immediate working and to the 
güitability of the same for the purposes of the undertaking, and, where a part only 

„ of the undertaking is purchased, to any loss océasioned by severance but without any 
addition in respect of compulsory parchase or of good will or of avy profita which 
may be or might have been made from the тешр or of any aimilhc 
oongiderations. 

p (с) Where no parchase dd effected by a looal quthority under clange (b) 

. and other person is willing to pnrohase the undertaking or such pa of ibas . 
afo ‚ the Local Government may, if it thinks fit, with tha consent of the licensee 
or: нош the consent of the licensee in casa the price is not less than that for whioh 
the local authority might,bave purchased the same, requite the lioemsee to sell, and 
thereupon the licensee shall | sell to such other person the undertaking | or such part 
thereof as afovesaid. ; : 

| (а) Whefe а purchase jus been effected under clause (b) or clause (c), the under- 
taking, or such part thereof'us aforesaid, shall vest in the. purchasers free from any | 
* debts, mortgages or simila obligations of the licensee or attaching to the under-. 
. taking; and the revocation of the license shall extend only to the revocation of | 
the rights, powers, authorities, dutiesd an obligations of the lisensee from whom the | 
undertaking, or such part’ "thereof as aforesaid, is purchased, and, saveeus aforesaid, | 
the licenge shall reníain in fah force, and the porohasr shail be deamed to bg the 


licensee, 
(в) Where no purchase has been effected under clause (b) or olanse (о) the 
Local Government shall have the option of purchasing the undertaking, or®sach pare, 
thereof as aforesaid, andwif the Local Government elects to purchase, the licensee shall . 
goll the undertaklag or pa thereof to the Local Governament upon terms and condi- ; 
tions similar to those set forth in olauses (b) and (d) save that where the Local | 
Government is the purchaser the license shall, in so far as the Шова] Government is 
С quc coase to have any further operation. | 
{ 


* (f) Where no purchase has been effected .under avy of the foregoing clauses, lis | 
^ Liocal Government ‘may forthwith cause the works of the licensee to be*removed and | 
the strestyto be ņeinstuted вай төобтег the pn of such remóval and reinstatement 

Hue licapsee. ... 

: *(g) If&he licensee has Lon required б sell the undertaking а or any part thertof 
and if the sala has not been;eompleted by the date fixed in the notice issued ander \ 
„claus ( a), tho * purobaser may, with the previous sanotion of thee Loos] Gorern- 
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` ment, work the undertaking » or such part thereof pending fhe completion of 
the sale, i a 


8. Where the Local Government revokes thee license of a local authority as to 


Pro - . h = * 
реа н теле the whole or any part of the area of supply, it may forthwith 


ity is revoked. cause the works of the licensee to be removed аба the street to be 
reinstated, and recover the cost of such removal and reinstatement from the 
licensee, А . 


7. (I) Where a license has been granted, в local authority shall, on the expira- 
d of under’ tion of such period, not exceeding forty-two years and of ever 
such subsgquent period, ndt exceeding ten years, as shall-be specified in this behalf £ 
the license, have the option of purchasing such portion of the undertaking m is in 
the ares fog which it is constituted, and, if the local authority, with the previous 
sangtion of the Local Government, elects to purchase, the licensee shall sell the under- 
taking or part thereof to it upon terms aud conditions. simYar to those set forth in 
section 5, olanses (b) and (d). j 


) 9 


l 
i 


6 (£) In any such сазе as aforesaid, if а local authority does not elect to purchase, 
\ the Local Government shall have the like option upon the like terms &nd conditions 
t save that where the Local Government purchases the undertaking or any part thereof 
) under such option the lioehs3 shall, in so far as the Local Government is concerned, 
| cease to have any further operation 


(3) Where, in exercise of the option conferred by sub-section (7), а local autho. 
rity has elected to*purohase the portion of the undertaking which is within the area 
for Which it is constituted, the Local Government shall have the like option upon the 
like terms and conditions in respect to any portion of the undertaking which is with- 
aut such arem ` 


e . x 
(H Mot less than twelve months’ notice in wriling of any election to purchase 
under this section shall be served upon the licensee by the 19651 authority or the Local 
Government, as the case pa? be, 
é 


` (6) Notwithstanding anything hereinbefore contained, the local authority may, 
with the previous sanction of the [оса] Goverment, waive its option of purchase and 
enter info an agreementewith the Hoenkoe for the” wotking by him of the undertaking, 
or guch portion thereof as ‘is in the area for which euch authority js constituted, until 
the expiration of the next subsequent period referred to in sub-section (2) üpon such 
terms and conditions'as may be stated in much agreement, Ы * 
| 8, Where, on the expiration of any of the periods referred to in section А sub- 
= Provisions whereno ,&eotion (7), neither the local authority nor the Гоа] Go¥ern-® 
i Туке! with oonsenp ment parchases the undertaking „ог any portiou thereof, and 
of licanseo, = А the license is, with the consent of the licemmee, revoked, the 
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licensee shall have th option of disposing of all lands, , buildings, works, maferials 
and plant belonging to the undertaking in such manmer as he may think fit: 

Provided that, if the licensee dogs not exercise such option within a period of six 
months, the Local Government may procead to take action as provided in section 5, 


olause ( f). Ы 


е 
е 9, (Z) The licensee вһаЦ not, at any time without the previous consent in writing, 
Licensee not to pur- of the Local Government, aoquire, «by purchase or otherwise, e 
or associate е undertaking of, or associate himself with, any person sup- 
himself witb, other 
Поепаой undertakings Р! ying, or intending to supply, energy under any other license, 
Мег his under- and, before epplying for such consent, the licensee shall give not 
us less than one month's notice of the application to every local 
authority, ‘both in the license's area of supply, and also in the arda or district in whigh 
such other person supplies, or intends to supply, energy. 
(8) The licensee shall pot at any time transfor his undertaking, or any part 
thereof, by sale, mortgage, leave, exchange or otherwise without the previous consent 
in writing of the оса] Government, 


(8) Any agfbement relating to any transaction of the nature described in sub. 
section (Z) or subsection (2) me may be made without gaoh consent в aforesaid shall 
be void. 


10. Notwithstanding anything i in sections 5, 7 and 8, the Local Government 
зоон] power for with tlie provious sanction of the Governor General ia Council, 
Local Government to may, in any license granted under this Ach "vary the terms 
vary termsof purobase- роц which a licensee, shall, be bound to sell his 
undertaking. 
11. (Z) Every licensee shall prepare and render $o the Low] Government, on 
Annual accougts of Or before such date in each year as the Looal Government may 
licensee. by rip fix, an annual statement of accounts of his undertaking 
made up to such date, in suóh form, and containing such particulars, as mny be 
ptescribed by thesnid rule. * 
(8) Tha licensee shall keep oopies ofesueh annual Biatement af his office and sell 


the same to any applibant at d pricenot* exceeding oue rupee pem copy. а 
Provisions as іо the 12, (I) Any licensee may, from time to time 
лы Tat subject always to the terms and conditions of his 
and tramways, » liconse,—* s р 
- а)}жреп amd ж up the soil and pavement of any street, navi ot etra. 
Within the areg of supply ; > 
(5) open and break up anyssewor, drain or funnel in or under any such streoty 
railway or tramway’; . : 
е t © 
7 s . * е 
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(о) lay down and am. within the ares of supply, electric gupplj- fines and 
othar works ; 
(4) терй, aller, or remove othe Mines and 
(е) do all other асы поа for the die supply of:energy within the area 
of gupply. . ' 
(8) Nothing contained in sub. вонон (1) shall be deemed to баШ. or em, 
power в licensee, without tha, consent of the Ipoal authority or of the owner and 
oooupier concerned, аз the case may be, to lay down or place any electric aupply-line 
or other work in, through or against any building, or on, over or under any land not! 
dedicated to publio use, whereon, whereover or whereunder any electric supply. (ine 
or тогі has not already been lawfally laid down or placed by such licensee 
e Provided that any stay or strat required for the sole purpose of Facius in 
position ‘any sapport of an aerial electric supply-line may be fixed on any building 
of land or, heting been so fixed, may be altered notwithstanding the objection ‘of е - 
owner or qcoufier of auch building or land, if the District Magistrate, or, їп Presi. 
*denoy-town, the Commissioner of Police, by order in wfiting so directa: —— *. | 
Provided also that ifat any time the owner or occupier of avy building or euh on 
which any such stay or strat has bean fixed shows sufficient cause, the District agis- ! 
trate or, in а Presidenoy-tawn, the Commissioner of, PoKoe, may Pis order in writing 
direct any such stay or strut to be removed or altered, 


(8) Every order made by a District Magistrato ог: & шайы sane of Police 
"ше sub-section (8) shall be subject to revision by the Local Government. · 


* (4) Nothing contained ig subsection (Z) shall. bə deemed to authorize'or emu- 
power any lioensee to open or break up any street nof repairable ‘by ‘a local authority 
or any railway or tramway, without the consent of thé person by whom the same is 
repairafje, unless with the written consent of the Local Government: ^ ^ - ·.. 

Provided that the Local Government shall not give apy such consent as aforesaid, 
until notice has been giver, by advertisement or ' otherwifé'as ‘the ‘Local Government 
may diitot, to the person by whom the street, railway, or tramway concerned із repair- 
able, and until all représentations or objectiqns received in ын with the notice 
have been considered by the Local Government. , e j кзн 


18. (1) Where the exergise of any of the powers of a | licensee in relation to the 
execution of any works involves the placing of any works i jin, 

.. under, over, along or acros any’ stroet, ра à atiget, railway, 
tramway, canal or waterway, the following provisions В shall have effec, namely’ Wc 


* (a) Not leas thên one month фей. commencing the execution of the works (nf 
being a houge.servioe or the repair, rengwal or amendafent of existing works of athich 
. *. 


Notice of new works, a 
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the character or position is not to be altered), the licensee shal gerve ороп the person 
or authority responsible for the repair of the str d огра of a street (hereinafter in 
this section referred to as “ the repairing authority ") or upon the person or authority 
for the time being entitled to work th8 railway, tramway, canal or waterway (herein- 
after in this sgotion referred to as “ tha owner "j as the caso may be, 
а notice in writing describing the proposed works, together with a detailed 
Plan thereof, on а scale which shall nos be smaller than eighty eight feet to 
the inch, or sach other scale às the Lécal Government may approve and intimating, 
* the manner in whioh, and the time at which, it is proposed to interfere with alter 
any existing works, and shall, upon being required to do во by the repairing gutho- 
rityfor owner, as the casa шаў be, from time to time give впой farther information i in 
relatiotegereto as may be desired. ; 
2 (0) If the repairing authority intimates to the licensee that it “disapproves of 
such works or plan, or approves thereof subject to amendment, the licenses may within 
' one weak of receiving such jatintation appeal to the Looal Government, whose decl- 
iion, aftèr considering i reasons given by tho repairing VENUS for dts action, 
shall be final. ° . 
(c) If the regai ing cathority faila to give notice in writing of its бй ог 
disapproval to the licensee within one month, is shall be deemed to have approved of 
* the work and plen; and the liofnsee, after giving not less than forty-eight honrs’ notice 
in writiag to the repairing authority, may proceed to carry out the works. in acoord- 
ande with the notice and plan served under clause (a). 


(d) Ifthe owner disapproves of such works or plan or approvorstherdof subject | 
to-&mendment, he may, within three weeks after the service of the -notice "under 
clause (a), servo а requisition “upon the licensee demanding that auy question in | 
telation to the worka, or to compensation, or to his obligations to others in respect, 
thereof, shall ba determined by arbitration, and thereupon the matter shall unless V, ' 
settled by agreement, bo саана by arbitration. ` 


(à) Where no reqnisitich, has been served by the owner upou the licensee under \ 
clause (d), the owner shall be deemed to have approved of the works and plan, and \ 
in that oase, or where after & requisition for arbitration’ the matter has been deter- k 
mined by arbitration, the works may, updh paymeut or securing of compeusation, be d 
executed according to the-notice anù plan, subject to such modiftoations as may «ато 
been determined by arbitration or agreed upon between the parties. К | 


* (f) Where the works to be exgouted consist of the repair, renewal or amend- 
inent of exiting works of which the character’ or position is not «ію, be altered, the 
*aball, dxoept in gases of emergency, give to the repairing authority, or to the A 
owner, вя the case may be, not leas than forty-eight hours’ note in writing of bise | 
„ intention to көше suol works and, on the expiry of such notice, such works shall be * 
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commenced, forth with and shall be carried oa with all reasonable despatch and, if 
possible, both by day and by night uptil completed. 

(2) Where the licensee ‘makes default in cgmplying with any of these provisions, 
һе shall make fall compensation for any loss or damage incurred by reuson thereof, 
und, where any difference or disputg arises as to the amount of гт compensation, 
the matter shall be determined by arbitration. 

e (5) Notwithstanding agythiog in this sectien, the licensee may, in case of emer 
gency due to the breakdown of an.underground electric supplydine, safter giving 
notio$ in writing to the repairing authority or the owner, as the case may be, of his 
intention to do so, place,an aerial line without complying with the provisions of er 


. section TZ) : 


К Proyided that süch aerial line shall be used only until the defect in f. under- 
ound electrio supply- ling oan be made good, aud in no case for a period exceeding 
six weeks, aud shall be removed as soon as may be after sach defect is removed. : 


14. (1) Any licensee may alter the position of agy pipe (not formlag, in а cass 
where the licensee is not a local ‘authority, part of & "local ап. 
tbority’s main sewer) or of any wire undef of over any place 
which he is authorized to open or break up, if such pipe 
or wire is likely to interfere with the exercise of his powers under this Act; and any • 
person may alter the position of any electric supply-lines or works of a licensee "under 
or over any such place as aforesaid, if such electric supply-lines or works are likely to 
interfere with the lawful exercise of any powers verted in him. 

* (8) In any euch case as aforesaid the following provisions shall, in the absence 
of an agreement to the contrary between the parties c8noerned, apply namely :— 

(a) Not less than one month before commencing any alteration, the licensee or 
other person desiring to make the same (hereinafter in this section referred.to as “the 
operator ^) shall'serve upon the person for the time being entitled to” the pipe, wire, 
electric supply-lines os werks, as the case may be (herei in this section referred 
to as “Фе owner’), а hotice in writing, together with a plan, on a soale which shall 
not be smaller than eitghty-eight feet to the inch, or'suob other scale as the Local 
Government may approve, describing the propgsed: alteration, and intimating the time 
wher it is to be commenced, and shall subsequently give such farther ERA in 
‘relation thereto as the ownes may desire, E 

(b) Within fourteen days after the service of the notice and plan проп йз owffer, 
the owner may ser¥e upon the operator a requisition to the effect that Фу quejtion 
arising upon the notice or plan shall be settled by arbitration, and’ therewpou the Җ 
matter shall, unless Settled by agreement, be determined by arbitration. * 


(с) Every arbitrator to whom a Peference is made | under clguae (b), shall have є 


Alteration of pipes 
or wires, 


` 
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‘regard to any duties or obligations, which the owner is under, and may require the 


operator to execute any ia iii or other фіз 10 аз {о avoid as for as, possible ~ 


‘interference therewith. · | % 


KOD Where.no requisition is served upon the operator under olause (b), or where 
such a requisition figs boon served and the matterehas been settled by agreement or 
*letermjned by arbitration, the alteration may, upon payment or securing of any com" 
pensation accepted or determined by arbitration, be exequted in accordance with tho 
посе and plan'and subject to such modifications as may have been determined by 
arbitration or agreed upon between the parties. 


"9 (в) "The owner may, at may t*me before the operator is entitled to commence the 
altefa вөтүө upon the operator a statement in writing to the effect that he desires 
to execute the alteration himself and requires the operator to ‘give such speurity.for 
thë repayment of any  exponsbs аз шау be agreed upon or, in default of agreement, 
settled-by arbitration. $ 

(Л) Where a statement is served upon the operator under didu (e), he shall 
not. loss than forty-eight hours before the execution of the ‘alteration is required to ba, 
. qommenoed, fyrsislr such . and serve upon the owner а notification in writing 5 
intimating the time when the alteration is required to be commenced, and the manner | 

e . in which it is required to be*made ; aud thereupon the ower may proceed to execute . 
Mie alteration as required by the operator, 


‘ (g) ‘Where the owner declines to comply, or does not, within the time and in the | 
manner prescribed by a notification served upon him- under clause f), Romply, with | 
| + she notification, the operator! may himself execute the alteration. 


(А). All expenses properly*incarred by the owner in complying with a notification | 

- seryed проп him by ырш mader clause ( f ) may be recovered by him from the | 

s operator. : M. y a ' 

(i Wher tha operatqz; makes default in complying with any of these provisions ү! 

: he:shall make full бошрепвййоп for any loss or damage jnourred by reason thereof. \ 
‘and, where any difference or dispute arises as- to, the amouft of such compensation 

the matter shall be determined by arbitration. А 

e tins | Where a: ‘licensee requireg to dig or sink any trench for laying down, any | 

E E Es . new'elestric’ supply-lines (not being ker vise-lines) of othe, 

. Sim in fog ot or others Works, near to whioh any seweg drain, watercourse or Work 
works near sewers under the ogntrol of ‘the Looat Government or of any ‘local 
replace works authprily, or any mah, pipe, syphon, electzic supply-line or ` 

othet work belonging to any daly authorized person, has been } 
| у plaeed, or where | any daly authorized person requives td dig or sink ang 
_ trengh for laying. down oreconstructing apy new mains or pipes (not being* 
| borvioe-pipes) of other works, near пеш апу electrio gupplyines or work 


. | , / j ? | à 
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of a Jicenseg have been фт fally placed, the licensee or such duly authorized 
person, as the oase may ol cape in this section referred to as “the 
operator") shall, unless ii is otherwise agreed upon between the parties in teres. 
ted or in case of sudden emergenoy, give to the focal Government or loos} authority, 
or to such duly authorized person, or to the licensee, as the сазе may be (herein- 
after in this section referred to as “the owner"), not less thm forty-eight hours’ 
notice in writing before commencing to dig or fink the trench, and the owrmer shafl 
have the right to be present’ during the execution of the work, which shall be executed 
to the reasonable satiafaction of the owner., 


(8) Where the operator finds it necessary to РЕЯ bat not to alter, the posi- 
tion of any pipe, eleotrio supply-line or work, he shall temporarily support i ip Bosi- 
tion durimg the exeoption of the work, and before completion shall providdfa suitable 
£nd proper foundation for it where во undermined. 


e (3) Whare the operator (being [the licenses) lays any electric supply-line across, . 


ог во аз bo Be liable to touch, any ‘mains, pipes, lines or tar vice-pipes or lines belong- 


,- ing to any duly authorized porson or to any person supplying or sing energy under 


A 


this Aot, he shall not, except with the consent of such personand, of t the Local Govern- 
ment, lay his electric supply- lines so as to come into contact with such mains, pipes, 
lines or servioe-pipes or lines, or, exoept with the like qpnsent, employ апу such mains, 


pipes, lines or service-pipss or lines as conductors for the purpose of supplying energy 


(4) Where the operator makes default in complying with any of the provisions 
of this sestion, he shall make full oompensation for any loss or damage incurred by 
Teason thereof? 


(5) Where any difference or dispute arises under this section, the matter shall 


"be determined by arbitration. 


Where the licensee is a local authority,the references in this section to the 
local authority and to sewers, drains, water courses or works under „its control shall 
not apply. - M 

46. (1) Where' way person, in exercise of any of the powers conferred by or under 

this Act, opens or breaks up tho soil or pavement of any 

ишта Pelee street, ‘railway or tramway, or any sewer drain or tunnel, ho 
° |. g е 


Зое asliy, . ' e | 


(а) immediately canse the part opened or broken up to be fanced “and guarded ; 

(b) before. gunsot cause а light,* sufficient for the warning of passengers, to be 
set up and maintained until sunrise against or near the part opened*or broken caer - 

(c) with all wasonable speed fill in the ground and reinstates and make food 
the soil or pavement, ог the веже, drain or или] opened or broken up, and ORITY o 
sawey the rubbish, ovonsioned by such opening or breaking up; ай, 


ө: 


Ta. caused by him or by agy one employed’ by] him., 
(8) Where any difference с or dispute arises as to the amount or the application of. 


' А 
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(d) after reinstating and making good tpe soil or pavement, or the sewer; drain . 
or tunnel, broken or opened up, keep the safle іа good repair for three months 


and for any farther period, not exeeeding nine months, during which subsidence 
coutinues. 


(£) Where any person " te comply with аву ‘of the provisions of sub-section 
Ы), the person having the control or management of the street, railway, tramway, 
sewer, drain or tunnel in respect of which the default has occurred, may cause to be, 
executed the work which the defaulter has delayed or omitted to ак and may 
recover from him the expenses, incurred in “euch execution, 


6 (5) Where any difference or dispute arises as to the ambunt of the axpapses in- 
e er sub-section (2), the metter shall be determined by arbitration. Р 


17. (1) Nothing in tbis Part shall be deemed to authorize or empower & licensee 

eee to place any aerial line along or acréss any street unless ard 

Aerial lines: untithe Local Government, after consulting the local autho- 

rity, has.commugioated to him% general approval in writing of the methods of oou-. 
strnotion which he proposes to adopt; 

Provided ibat the communication of Such approval shall in no way relieve the 


lioensee of his obligations with respect to any other cogsent required’ by jor under 
this Act. 


| 


(9) Where any aerial line has been placed or maintained by а licenses in breach | 
of the provisions of sub-section (7), the Local Government may reggire the licensee | 


forthwith to remove tlie game, or may cause the same to be removed and recover frem 
the licensee the expenses incurred in such removal * 


(5) Where any tree, standing or lying near an aerial line, interrupts or inter- 


feres with, or islikely to interrupt бг interfere with, the conveyance or transnftesion of 
energy, a Magistrate of ihe first class may, on the application of the licensee, cause \ 


the tree to be removed or oorwise dealt with as he thinks fit, 


(4) When disposing of an application uuder sub-section (5), the Magistrate shall, 
in She case of any tree in existence before the placing of the serial line, award to the 
person interested in the tree such compénsation as he thinks ressonable,' and such 
peyson шву recover fho same from the licensee. 


18. (2) A licenses shall, in exercise of any of the Bowers conferred by or under 


ma for as may Бә, and shall make full compensatio "for any damage 


such керш the matter ‘shall be deternfined by atbitration, ° 


this Act,'oause as little damage, detrimeñt -and inconvenience | 
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Power for licenses s 19. (Z) A liveness or any person duly authorised by a licen? 
to enter premises for see may at any nable time, and on informing the oocupier 
вториов. "b EY ОР his intentiok, enter any premises to which energy is or haa 
move fittings or other been supplied by bim, fos the purpose of— 
apparatus of licensee. 

(a) inspecting and testing the ,electing supply-lines, metera, fittings, works and 
apparatus for the Supply of energy belonging to the licensee; І ә 
` (P) ascertaining the qugntity of energy copsumed or supplied; ог i 
(с) removing, where a supply of energy is no longer required, or where tho licon- 
see is authorized to take away and out off such supply, any electric sapply-linca, 
fittings, works or apparatus belonging ¢o the licengee. e 
' (85 A licenses or any person authorized as aforesaid may also, in pura LA à 
special order in this behalf made by the District Magistrate, or, ia a ProsidÉnoy-town, 
by the C8mmissioner of Police, and after giving not less than twenty-four hour's 
netics in writing to the oofisumer, enter any premises to which energy is or has beon - 
supplied, or isto be supplied, by him, for the purpose of*examining and testing the 
. electric wires, fittings, works and apparatus for the tse of energy ebelonging fo the 
consumer. А 
20. (I) A licensee shall not be entitled to prescribe any special form of appliance 
| Restriction оп licon- ^t Utilizing energy supplied by jim, or saye ав provided by 
| sos controlling or section 23, sub-section (8), or by section 80, sub-seotion (6), 
| pda with use in any way to coutrol or interfere with the use of auch 
energy. 


LJ 
| Provided tRat no person may adopt any form of appliance, or use the energy sup- 
| plied to him, so ав unduly of improperly to interfere ith the :supply by the licensee 


of energy to any other person. 
. (S) Where апу differerce or dispute arises upder this section, the matter shall bo 
détermiged by arbifration, : 

21. Where energy is supplied by a licénsoe, ovegy person within the area of 

Obligation on licen- supply shall, except iu so far as а еге provided by the 
‘aoe to etpply energy. · terms and conditions of the license, be entitled, on application, 
to a supply on the santa terms qa those on which any other person in the same drea 
is entitled in similar circumstances to a corresponding supply : , - 

‘Provided that no person having a private generating plant shall be entitled to 
demand a eonnection with tke mains of the licensee in order te use the epergy of the 
licensee only in the erent of accident to the plang of such person. 2 

99, (1) "Tha electrical power at wich any consdmer shall bb en&tl&d to be sup- 

| | plied Ьу.а licen shall not exceed what 9s n г; {ог 
Ф“ Maximum oletriol, ү, maximum Sati of energy on his я ies 
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Provided that, where a consumer has required a joonsed, to supply him at a 
specified maximum power, he shall not be en to aitor that maximum except after 
one month's notice in writing to the licansee, nn the licensee may recover from the 


' consumer any expenses incurred by him by reason of the alteration in respect of the 


servicelines by whieh energy is supplied to the consumer’ в ог premises of any fittings 
qz apparatus of the licensee upon those premises. ° 

(8$ Where any difference or dispyte arises between & consumer and a licensee аз 
to the power at which energy'is to be supplied under sub-section (Г) or as to the* 
amount of tne expenses incurred under the proviso thereto, the matter shall be 
determined by arbitration. e. , . 


ND A licensee shall not, in making any agreement for the supply of Snergy’ 
Ü i show undue preference to any person, bat*may, save” as afore- 
to beak ROS said, make anch charges for the supply of energy na^ may be 


“undue preforenoe, agree upon, not exoeeding the limits imposed ‘hy his licens, 


and may allow rebates thereon rding to the quantity supplied, eithdt ip relation 
to the maximum tower to which the consumer is entitled under section 22, or to the: 
total quantity, oreto the time at ‘which tha supply is needed. 


(£) Notwithstanding anything i in sub-section (Z), the licensee may, with the com 
sont of the Local Goverament, charge at one rate for the supply of energy for lighting 


‚ purposes, and аё other rates for|the supply of energy for the purpose other than 


lighting ; and no person shall be entitled to utilize for one purpose кш supplied 
to him at a lower rate for any:other purpose. 

(3) Where any difference ot dispnte arises between в consumer Em а licenses «s 
to any matter provided for in sub-section (Т) or sub-section (8), the matter shall be 
determined by arbitration. 

24. Wherg any person neglects to pay any charge for energy, or any ojfler sum ®. 

Diseontinaance of due фот him to a licensee in reapect of ihe supply of energy 
supply to consumer to hint the licensee may, after giving nob less than seven clear 
one a to pay days’ notice in writing to such person” and without prejudice 

to his right to recgver such chasge or other sum by suit, cut off 
the supply and for that purpose cut pr disconnect any eleotrio supply-line or other 
Меган ч which energy may be supplied, and шау discontinue the supply "until 
gh charge or other fum, together with any expenses imvarred by him in*cutting off 

ап Fe-oonnecsing ШЫ the supply, ane pari but no longer ; : . 


*Provided that the provisions of this seotion shall not apply in ny’ oase'in which 
omy жесш, or dispute of the nature described in section 80, sub-section (7), haa 
been referred for determination by ап Electric Inspector or other person as therein™ 
provided until suck Inspector or other регзор Мз given his decision, , 


t 


| 


| 
| 
| 


ee ыы or 
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Аст Гоу 1903. № ACT OF THE SUPREMA LEGISLATIVA ODUNOIL. >. 
25. Where any ө№сігіс aupply-lines, motera, fittings, works og apparatus belonging 
Exemption of ele. toa li are  асей in or проп any premises; not. being in 


trio supBlyrines, or tha possession ‘ef the licensee, for the purpose of supplying 


other apparatus ! ‘ : ie 
astaolmont in ые energy, such electric sufply-lines, meters, fittings, works and 


oases "+ apparatus shali nos ba liable to be taken in execution under 
any process of any Civil Court or iW any proceedings іа iosolvenoy againat the person 
in whose possession the sume may be. _ . . ° 
* — 86. No licenses shall, i exorcise of any of the powers conferred by or under this 
Бе БҮЛЕ Aot, in any away injure any railway, tramway or canal or (iu 
ways апі canals, 08933 where the |icensee із поё a losal authority) any dock, 
dooks, whirres and wharf or pier vested in or enitrofled by a 10241 aathorityyor 
рег. с, „ obstract or interfere with the traffic on any railway, {Йй way 
or'canal. 
• 27. (1) Nothing ia tiis Асб shall ba des nel to guthoriza or ompower апу lion. — 
P взе to lay down any uüdergrouud, %r plac» any aerial; electric 
roiaotidn of tele- supply-lino or other works, or te make any alteratiogs in any 


' graphio, _ telephonio 


and eleotrio-signalling telegraph line, maintained or workel by the Government or 
hoops by any person licensed nnder the Indian TeMgraph Act, 1885 
Without the previous sınotion of the telegraph-autloriy, to whom the licenses shall 
give not less thaa one moath’s notice in writing of his intention, specifying the coursa 
of the works or altarations proposed, the manner in which tha works are to be utilized 
the amoung and nature of tha energy to be transmitted, and the extent to, and manner 
in, whioh (if at Al) earth returns dre to be used; and tlie licens2a shall conform with 
sath reasonable requiremaats, either gaueral or apost as may be laid down by the 
telograph authority for preventing any telegraph - line*from being injuriously affected 


Љу such works or alterations: 


Provided tht, in case of emergency (which shall be stated by the licenses in 
writing to the telegraph-aathority) arising from defects in any of the Sleotric supply- 
lines or other works ofthe licensee, the licenses shall equired to give only such 
notice 14 may be possible after the necessity for the proposed new works or alterations 
has arisen: è . 

a(3) Every licengee shall take all абаа: precautions in constructing, laying 
dówn and placing his eleotrie supply-lines and other works end in working his auger 
taking, во as not injuriously Фо affect, whether by induction or otherwise, the wor uu 
of any wire or line used for the purpose, of telegraphic, telephonic or кеш 
communioation,'or the currents in such wire or line. ° 


„* (9) Where any difference or dispute arises between the licensee and the кустар 


authority or any person licensed ander the Indian Telegraph Aot, 1885/as to whether 
the licensee bes constructed, laid dow or placed his elootzio supply- -lines of other 


.conneotion with the same, and.also notice of any logs of life or эй injury actu 


TE eos s 
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works, or made alterations in & telegraph- liag, or worked his ‘undertaking, ‘in contra: 
vention of sub-section (1), or subsection (2), to whether the working of any: wire. 
ling or current is or is not injutioualy affected tMereby, the matter shall be referred to 
the Governor General in Council; and the Governor General in Council, unless he. is 
of opinion that tha, wire or ling has been placed im unreasonable proximity to the 
electric supply-lings or works of the licenses ат the contruction of such lines or 
“коте, ау diroot theliosnsse to make sach alterations in, or additions to, his . system 
as may be necessary in order tb comply with the provisions of this section, and thé 
licensee shall make suoh alterations or additions accordingly : 


Provided that nothing inthis gub-sootion «hall apply, tq the repair, renewal or 
ent of any electric supply-line, so long as the coursa of the electric supply- line 
and ihe amount and nature of the current transmitted thereby are not altered. ` 


(4) Where а a licensee makes default in complying with the requirements of this 
section, he shall make full compensation for any los or Западе inodrped by readin 
thereof, and, where any différence or dispute arises as to the amount of ‘uch й 
tion, the matter @hall be deteriflined by arbitration. 


Eaplanatios.—*For tho purpose of this section, a telegraph. line shall be deemed 
to be injuriously affected by a work if telegraphis communication by means of such 
ling is, whether through. indf&btion or otherwise, prejadicially interfered with by such 
work or by any use made thereof. 

28. (7) Ютегу licensee shall, within twentyfour hoara of the ocourrence, send 

to the Local, Government and to the Districá Magistrate, or, in 
EJ of da di a Presidenoy-town, to the Commissioner of Police notice in wyit- 

ing of Фу accident by explosion, fire, electric shook ог fall of 
an aerial line and also of any | other accident resulting or likely to have regalted in 
loss of life or persona] injury in айу part of tho licensee’s works or. сг, or ine, 


pn usc 


ally occasioned by аву such, accident, 


: (9) The Local Government may also, if it thinks fit, aoi any Flectrio durus 
tot or other competent person to inquire and report as to thé cause of any accident 
affecting the safety of the public, which may have been ocoasioned by -or in ооппоо- 
tipn grith a licensee's works, or as to the manner їп, and extent to which thé provi- 


! 


X 
‚ sions of the license and of this Act, so far as these ар la NS | 
Е 


Palio, oe been complied with by, the оеш: *. 
. \ 
9% i at any time iis established, to the citation: of. the 
: f * Local 
поза ite Lesa бота p ae 
' fere іп oe : i 2 " Dru C r 
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(a) that а licanse@is supplying өпеду otherwise than by :moans of а systeut 
which has been approved of by the Local vernment or [(exoept iu accordance with 
the provisions of his license) his permi4ted any рай of has cironits to be connected 
with earth, or 

(5) that any eleotrio supply-lines or. works of a licensee are defective ; or 


(в) that any works of a + loonse or his supply of energy ar? of is ае with 
the Looal Government may, by order in M specify the matter complained of and 
require the licensee to remedy it in such manner as shall be specified in the order, 
and may also in like maaner forbid the* use of anyeelectwic supply-line or works until 
the order i is complied with or for such time as is specified in the order. a 

МОВО а Руа the ые of an dgtsaivent tothe: ошку, а amus О enata 

, supplied to a consumer or the electrical quantity oontained in 

ичек, the supply (suoh amount or quantity being bereinafter referred 

to as" tha*valao of the gupply ") shall be ascertained by means of a duly certified 

meter, and the licensee shall if required by the oonsumer, cause thé consanfer to ba 
supplied with such а meter : * э 

Provided that the lisensee may require the consumer to give him security for the 
price of a moter and enter" into an agreement for the hire thereof, unless the consu 
mer elects to purohase а meter. 

(#) Whore the consumer so enters into an agreement for the hire of a meter the 
licensee’ shall k&p tho meter in proper order for correctly registering the value of the 
supply, and in default of his doing во, the consumer shall, for so long as the default 
continues, cease to be liable to pay for the hire of the fheter, i 


! — (fg Where the meter is the property of the cpnsumer, he shall keep the meter 

in proper order for correctly registering the valuo of the supply, and, in default of his 
doing so, the licensee may, for во long as the default a E cease to supply-energy 
through the meter, . , 

d The licensee er any person daly authorized by the licenses shall at any гоа" 
sonable time and on informing the consumereof his intention, have access to, and Ъ at 
liberty to take off, remove, test, inspect and reffaos any meter whereby the value of the 
supply, is apoortained or io be waxoriainad ; and, except where the meter is so hired ая 
aforesaid all reasonable expenses of, and incidental to, such takirfg off, removing, teat" 
ing, inspecting and replacing, and the procuring *the meter to be again duly 

` where that is thereby rendered necessary, shall, if the nteter is found to ‘be otherwise 
than in proper order, be recovered frone the oonsumer; and where: afiy diffétence or 
dispate arises as to the amount of sach reasonable „берене, the matter в all be 


determined by arbitration ; or oe 


ee 
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Provided that tho licensee shall not be ay liberty to take of or remove any such 
meter if any difference or dispute of the natu described fa sub-section (7) has arisen 
until the matter has been determined = therein provided. ' 


(6) A consumer shall not connect any meter, whereby the value of the supply ів . 


ascertained or to be,ascortained with any electric supply- -lino throngh whioh energy is 
supplied by a licenge®, or disconnest the same from any such electric supply-line, with- 


Sut giving to the licenses not less than forty-eight hours’ notice in ы, 


intention. 


. (6) In addition to any meter whieh may be placed upon the premises of а gon. 
gamer to ascertain the value of the gapply, the*liconsee may «placa upon such premi- 
805 fasi, moter or.other apparatas as he may think fib for the purpose of ascertaining 
or regulating either the amount of energy supplied to the consumer, or the number gf 
hours during whioh the supply is given, or the maximum power taken by the’ goon: 
. er, or ony other quantity ог jima connected with the supply :° ты 


Provided that the meter ог, apparatus shall be of a construction aud pattern. 


“approvedof by +h Local Government, and shall be fixed and conneoted with the .' 


gorvice-lines in a gnamner so approved, and shall be supplied and maintained entirely 
85 the cost of the licenses, and shall not; in the absence of an agreement to the con- 


, tary, be placed otherwise thanebet ween the mains of the licensee and the consumer's 
terminals. 


(7) Where any diffenrence or dispute arises as to whether any meter, whereby 
the value of the supply as to pressure or quantity is ascertained or te be ascertained,; 
із or is not in proper order for correctly registering the, value of the supply, or as te 
whether such value has in any case been correctly fegistered by the meter, the 
matter shall be determined, upon the application of either party by an Electric Inspeo- 
tor or by а competent person specially appointed by the Local Government A this, 
behalf; and whege the meter has in the opinion-of such Inspector or person, oessed to 


work for a period not о: Опе month, euch [Inspector or person shall eatimate . 
or 82 


the value of the supply f period on the basia of the value of ihe prpvious 
sup ly; aud the deoision of such Inspector or person shall be figal and the costs of or 
in 1 to such determination shall be *recoverable'as such Inspeotor or person ma 

direct : but вате as aforesaid, the regisfer of the mieter, whereby the value of the 
supBly‘s ascertained, shall, in the absence of fraud, be cógolusive proof of anch value. 


^ Kuplosalim.—A. metet shall be deomod to be “ашу certified ” if'itis certified 
by an 1 Кесір Inspebtor or bya compétent pefson appointed by the Looal Govern- 
ment in this bebalf to be a ‘correct meter, and tp be of a construction and pattern ар 
pfoved By tha Local Government, and to have been fixed and fonneoted with the," 


elc otic say ply-lines in & manner во approved e T l " 
e 


L] E і . * | 1 . 
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any sùdh meter is unfixed èr disoonn from the eleotrio supply-lines it. shall 
cease to be a duly certified meter ual and until it is again duly oertified as 
aforesaid. e ' 


PART III, ; 
RESTRICTIONS он Use oy ENERGY мот SUPPLIED онрив ART II, 


31, (1) No person shall, for any purpose, ip any street, or in any place in which 
Use of energy not 028 hundred of more peraons are likely ordinarily to be assem- 
supplid under Farb IL bled or whichis a factory within the meaning of the Indian Рас" 
to be subject torales. tries Act 1881 *цзе energyewhick is not supplied to him upder 
Part If without giving not less than seven olear days’ notice in writing of hiilen 
tion to thé District Magistrate ог, in a Presidenoy-tcwa, to the Commimionet of Police, 
and complying with such rules as may be made in this behalf under section 88: 
* Provided that nothing in this ввойоп shall apply’ to guy railway or tramway mb- 
joot to tha prdvisions of the Indian Railways Aot 1890. 

Provided also that. the Госа! Government may, by general or special ‘order and 
subject to such conditions and restrictions as may be specified ‘therein, exempt any 
person or olass of persons using energy on premises upon or in connection with whioh 
it is generated, from the application of this section or df any such rule as aforesaid. 

(8) Where any difference or dispute arises аз to whether a place is or is по one 
in which one bundred or more persons- are likely ordinarily to be amembled, the 
matter shall beereferred to the Local Government, and the-decision of the Local 
‘Government thereon shall be final- . - 

. dE PARTIV. ° 
GrsmmíaL, | 


83, (Ту The Governor Generalia Council may, for the wholp or any part of 
British India and each Local Government, with the previous 
Advinory Boardi.. ^ esartotion of the Governor General i in Council, may for the whole 
or any*part of the province, by notification ia the Gaxesie of India or the local official 
Gasotio, as tho case mèy be, constitute an Advisory Board. 
—. 4$) Every such Board shall consist of—* © . 

(a) A Chairman ånd two other members, or, where the Board is ‘to оће of 
only three "members, one other member, nominated by the Govórnor Gen¢tal in Coan- 
cil or the Loom Government aa the casg may be, ‘and « 

(Б) Two rhémbers, or, where the Board is to consfst- of is thjoe тепе, опе 
member nomingted.by such local anthorties, Chambers of Commeroe or оће» A ssosi- 
< ations as the Governor General in Council ar the Local Government, аз the cage may 
be, may by. sale бай Е: 


Provided that, where any alteration і malein а duly certified meter, or where 


5 1 e \ ; , 
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` (8) The Governdr General in Council 4 the Loogl Government, ав tho case 

may be, may give directions as to the paymi of tfavelling expenses inourred by 

any member of an Advisory Board in the pofforflance of his duty as such member" 

88. (1) The Governor in Council may, for the whole or any part of 

e British Indis, and each Looal Government, with the previous 

tne sanction of the Governor General in Council, may, for the 

‘whole or any раё of the Province, make rules to regulate the, 

the generation, supply and use of energy, and, generally to carry out the . purposes 
and objects of this Act. 

(8) In particular and without ‘prejudice to the generality of the ее 

gach Files may 
^ (a) prescribe the, form of = for licenses and the payments tobe шайе 


in respect thereof. А x Я 
| (P) regulate the publication 'of nolioes ; . 
(в) prescribe ће manner in', which, and the time within which, Ri ei ot: . 


objections Гын. reference to any application under Part П are to be made; 

- (d) provide for the propa and submission of asgounts by licensees in a 
specified form ; 

* (e) provide for the securing of a regular, constant and sufficient: supply of energy 
by, licensees to consumers and fdr the testing at various parts. of the. system of the 
regularity and,sofficionoy of such supply and for tha examination of the: records of 
anoh test, by consumers ; 

(f) provide for the protection of ресгопз and property from injury Бу reason “ 
contact with, or the proximity ofpor by reason of the deff tive or dangerous condition 
of, any appliance or apparatus used in the generation, supply or use of energy; 

(д) for the purposes of any 'eleotrio tramway, regalato the employment ofeipsula. 
ted returns, or of aninsulated metallio returns of low resistance, in order to prevent 
fasign or, injurious electrolytiowction of ог on gas or water „іре or other metallic 
pipes, ' strom res or substances, &nd to minimise, аз far аз "in beasonably practicable, 
injarious interference with the Aostric wires, supply-lines and apparatus of: parties 
other than the owners of the tramway, or with the currents therein, whether the earth 
is used as a return or hot; and for tire Шке purposes apply or adapt any of the provi- 
ой of Part II; 

~ (А) proide for: preventing telegraph lines and magnetic observatories or labora- 
tories from being injariously affected by any appliance or apparatus oat in the gene- 

‘ration, eypply on uso of energy ; | 

• (s)eprovide for the appointment of Elleotri$ Inspeotors by thg- Local Government? 
and;. with the sanotion- of the Looa] Government, by local anthorites, and prescribe the: 


e qualifications to be ргө of eoh Inspectors, aÑ their remuneration: andelntion ;` 


~ 


. 


^ . | , i | А • 
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02) provide for the appointment of embers of Advisory Boards and define the 
daties and regulate the procedure of such Boards ; 

(KY authorize any Eleotrio Inspeqtorlor other officer of a Bpeci ified rank and class 
to enter, inspect and examine any place, ostrige” or vessel in which he has reason to 
believe any appliance or apparatus used in the generation, supply or use of energy to 
be, and to carry out tests therein, shd to prescribe the facilitiese to be given to such 
Inspectors or officers for the purposes of such examinations and testa; and =. 

s (1) authorize and regulate the levy of foes*forany such testing or inspection i: 
generally, for the services of Elleotrio Inspectors under this Aot. 

(3) In making any rule under this Act, the Governor General in Council or the 
Local Government, as the oase may bo, may diregt tha? every broach thereof. shai be 
ponishablg with fine which may extend to one hundred rupees, and, in tho case of & 
centinuigg breach, with a further daily fine which may extend to fifty rupees 


84 (7) The power to make rules under section [88 shall Ье. 
* Farther раша subject to the condition of the rules being made after previous 
Ж v publication. . 


(8) The date to be spacified in accordance with ol&uso (4) . ee seation 29 of the 
General Clauses Ao, 1897, as that after which a draft of rules pfoposed to be made 
under this section will be taken into consideration shall not be lem than three | 
months from the date on which the draft of the proposed mie was published for" 
general information. 

' (8) Jf here an Advisory Board has been constituted е section 82 Бу the 
Governor Genéral in Council or by the Local Government, any rile to be made under 
Chis Act shall, before it is published for criticism under sub-section ($), bo referred, in 
the case of а rule to be made by the Governor Genefal in Council, to the Advisory 
Board oonatituted by the Governor General in Council, and, in the'oaso of s rule to 

” be ші је by the Local Government, to an Adviscty Board constituted by such Govern- 
ment, and the rule shall not be so published until such Board {hfs reported аз to 
the-expediency of making the proposed rule and. as fo the suitability of its provi. ° 
од 

(4) All rales mado under,section 83 shall be lished in the Gazetta of India or 
the local official Gaxotio, a the case may bó, and on ‘such рар shall have effoot . 
аз if enacted in this Act -l 

85, Notwithstanding anything in sections 12 to 18, the Governor General in 

i «s. è Council may, for the placing of appliances and apparis for 
iue ш posed or ane transmissidhn of energy for any purpose, oomfer upon any 
a telegraph-anthority. publio officer og licensee any of the powers wMich the*elegraph, 
* authority possessed. under, and subject to the provisions of the Indiam Telegraph Ach > 
1885, vithe respect to the placing oftelegraph lines ‘and posts for the purpoeer of tele: a 
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Ai established or qninizined by the Govegament er to Е. bo extablisd о or main. 
tained. 5 ; 
36; Where any matter is, by ‘or under Њи Aot, directed to be determined by 
arbitration, thé matter shall, unless it is otherwise eX prosgl y. 
e provided in the license of а Htensee, be determined by such 
aon or persons gs&he Governor General in Coautilor the Local Governinont may 
nominate in that behalf on the application of either party ; but in all other respects the 
arbitration shall be subject to the provisi ons of the Indian Arbitration Act, 1809. 


87. (1) Every notios, order or dooumeut by or under this Act required or 


TON authorised to,be nddressg] to any person may be served, by 
Бафтісе of notioes, 
order documents. Pt Or left,— 


Arbitra tion, ` 


° (a) where the Governmant is the addressee, at m oios of the Seid i ia tho 
. Publio Works Department : : '› . 


(D) where a local authority і is the addresse2, at tie office of the ой snthority : ne 

(c) Where a ‚ fompany is the addrgsson, at the registered office of the company : 

(d) where agy other person is the addresses, at the usual or last known place of 
abode or business of the paraon, 

е (8) Every notice, order or "documeat by or under this Act required or authorized 
to be addressed to the owaor ог ocoupier of any premises shall be deemed to be pro- 
perly addressed if addressed by the desoription of the “owner” or “ ocoupigr " of the 
premises (naming the premises), and may ba sorvel by delivering it or a true copy 
thereof, to some person on the premisas, or, if there із uo person on the premises @ 
whom the вате caa with reasofable diligence be delivered ы affixing it on ae 
conspicuous part of the premises. 


- 88. Hrery ваш declared to be rócoverable by section 5, clause (7), боп 6, 
Я teray "ot вера section 14, sub-section (©), clause (Л), section 16, ‘sub-seotion 
reooverablo- under (9), secon 17, sub-section (f) or sub-segiion (4), section 22, 
certain = provisions вц}. n (Z), or section 30, sub-section” (4) or sub-section (7), 
* sI Ark and evéry fee leviable ппдег thip Act may be recovered, on 
. epic to a Magigirate having jurisdiction where the person liable to рау the 
ватар is for the time baing resident, by the distress and sale of auy movesble property 
belonging to,such persen. . К 

89. (7) е dishonestly absbracts, consumes’ or usos toy energy, shall be 
deemed to have- committed theft within thé ‘meaning of the 


ecu * Indian Penal Oode. è | е 
Ы (8) Whoever maliciously causes energy to be wasted or ано, от, with intent = 


e' to out off the supply,of energy cats or lojares, dt attempts to out or injuro, any oleg 


* ix i * е 





with both. i 
(8) Whoever, — ° 
(a) being a licenseo, without the previous sanction of the Local Government, 
supplies energy or a lays down or Pisces any elecirio supply-line e works outside the 


area of supply ; or К я 


* (b) fails to prevent any variation of pressure exceeding the limits of variation 


. presoribed by the rules made under this Act; or, 

(о) makes default ja complying «vith any ayder jssued to him by the Local 
Goverfiment under seotion 29 ; V 
shall be punishable with fine which may extend to one thousand rupees, end, in tho 
case of a'continuing offence or default, with a daily fine which: may extend to опе e 
Handred rupees. * © 

(4) Whobver uses energy in oontravention of the provisions of icto 81 shall be 
punishable with fine which may extend to five hun&red rupees, dud, in the oase of 
а continuing offence, with a daily fine which may extend to fiftwrapess. 

(6) W hoever— 

(a) conneats any meéer, whereby the value of thf supply is ascertained or to ba o 
azoertained, with any electric supply-line through which energy is supplie! by-n licen- 
see, or disconnects the same from any such electric supply-lins, without giving to the 
licensee ffrty-eight hours’ notioe in writing of his intention ; or 


© (D) lays, or causes to be laid, or connects up any works for the purpose of com- 
muniosting with any other works belonging to а lenses, without such licenseo's 
consent ; or 
. (f) maliciously injures апу meter, whereby fhe value of- the supply to а consa- 
mer by a licensee is ascertained ; or 
(d) improperly usese tha energy of а licensse;eshall be punishable with fine 
whichemay extend to one hundred rüpees, and, in tha osse of а continuing offence, 
with a dally fine which may extend to fifty rupess. . 
„ (6) Whoever mgliciously extinguishes amy ejeothio light supplied for the publio 
use, shal] be punishable with fine which may extend to two hundred rupees. e 4 
(7) Whoever negligently causes energy to be wasted or diverted, or negligently 
breaks, throws dowd or damages any electric sepply,line, post, pole or lamp or other 
apparatus connevted with the supply of energy, shall фе ponishable wkh fino which 
„шау extend to a rupees, А ^ 
= (8) Whoever, ‘in any case not already provided for by this sectior, makes default 
in complying with any of the provisions of this Aot, ‘or with any оздор issued. tudor it 






от, in the базе of a ligensee, with any of onditions of his lense, shall be punish- 
able with fine which may extend to one hundred rupees, and, in the case of а continu 
ing default, with a daily fine whioh may ex 


Provided that, where a person bas made default in complyiny with any of the 
provisions of seotidhs 18, 14, 15, nnd 27, as the, case may be, he shall not be so 
punishable if the Court is of opinion that the case was one of emergency and that 
the offender complied with the! said provisions as far аз was reasonable in tho cir-, 
cumstances. 


П 


(9) The penalties imposed by this sections shall be in addition to, and not in 
derdyation of any liability in respect of the payment of compensation or in the 
case of licqnsee, the revocation of his license, which the offendes may have*incurred. 


° (10) The provisions of sub. жй» (2), (8), (5), (6) and (7) shall, во far as they 

' are applicable, be deemed tgapply also when the acts made punishable thereunder ara 

committed in the case of energy opd by or of works M S to the Govern. 
ment, * . ‘ 

40, The powtrs ‘and dutees of the Local Government under Part II shall, when 

Functions of ос #6 energy is to be suppled within the limits of any cantonment 

* Government under or of айу fortress, arsenal, factory dockyard, camp or of any 

Sets Do parton: building or place in the occupation of Government for naval 

ed by Governor Gene- Or military purposes, be exercised and кш by the Gover- 

ral in Oouncil por General i in Council, 


4L. No suit, prossoution or, йы proceeding shall elie against any public officer, 
or any servant of a local authority, for anything done, or in 
Р d IR good faith purporting to be done, under this Aot. 

+ å 1 
Е 42, (I). The Electricity Act, 1887, the Calcutta Electrio Lighting Act, 1805, and 
the Hof}reh Bridge Fllectric Lighting ot, 1902, are hereby 
repealedk | 


верин and savings. 

. Provided that nothing in he forgoing provisions of this section sheli be a 
to gffept the terms cf any license granted before the oommencement of this Ach under 
the Calontta Eleotrio Lighting Act, 1895, or any provistons of that Actor any rule 
made thereunder having referenoe toany кш. license, ‚©. 


(2). Nothing i in this Act 8а] Бе deemed to affect the terms of atiy other license 
which has been granted or of any, agreement* which has been geade by or with the, 
sanction of the Government for «ће supply or use of electricity before the commenoe- e 

mont of this Ack , ° : М 





1108888 G р оов Part II. П 
[See section 4, sub-section (1) clause ( f ).] 
© Security and accounts, . 


9 . 
Beonrity for exeon. 1. Where the licensee ia not a local authority, the following 


*tion of works of licen provbions as to giving Security shall apply, namely ;— 


* 
2 


sea nob being local 
authority. 

(a) The licenses glfall, within s period of sik months after the commenoergent 
of the licensa and before exercising any of the powers by the license conferred of him: 
if relatien to the execution of works, show, to the satisfaction of the Lobal Govera 


went, that ће ја in a posijjon fally and officiently to discharge the duties ‘and obligae * 


tions imposé] upon him by the license throughout Ше arga of supply. 

(0) Һе licensee shall also, within. six months gfter the commencement of the 
license or within such extended period as may be approved by the looal Government 
aud before exercising any of the powers conferred on him in reldtio& to the execution 
of works, deposit or securo, io the satisfaction of the Local Government, such sam 
if any as may be fixed by’ the license or, if not so fixed; by the Local Goveremens, ° 


(в) The said sam deposited or secured by the licensee under the provisions of 
this olauo shall be repuid of released to him in equal moieties, when and so soon ns a£ 
pay be certifitd by an officer appointed by the Logal Government iu this behalf that 
amounts equal to the sums ag to be repaid or released have been expended by the licen- 
geo upon works executed for the purposes of the undertaking, or that distribatiog 
maing have been duly laid down by the licenses in every street ог part of a street 
in whieh he is required to lay them down within a limited time, or shall ba repaid or 
released at such earlier dates, and by such instalments, ns may be ‘approved by the 
Local Government. e * 


(4) Where the area of supply includes two or møre local areas for which local 
authorities are constituted, the Local Govergment шоў roquire the deposit to be айе 
or he gecurity to be, given in respeot of sachdoca] aleas soverally, aud in that case 
the deposit or aoourity shall be repaid or released separately as to cach local area. 


Audit of ' acoopnie "T i : 
oflicensee nos bging provisions as jo the afdit of accounts, shall apply, name- 
local authority. 1у:— * > " 
ГА 


(a) Thé annal statement of acfounts of the undertaking shall, bere being 
rendered to the Local Government under section [I af the Indian Electricity Ad, 1 908, 
be өхашіпећ and audited by auch регвод аз dhe Local Governgent may appoint in * 


If. Where the licensee is not-a local“nathority,*the following e 





this behalf, and the remuneration of the ап т shall be guoh йз the Local Govern- 
ment may direct, and his remuneration and afl expensts incurred by him in or abont 


the execution of his duties, to such an amougt af the Local Government shall approve 
shall be paid by the licensee on demand. 


(b) The licensd shall afford to the auditor, hise clerks aud assistants, 60006068 to 
all such books and’dooumenta relating to the undertaking аз are neoeemary for the 
purposes of the audit, and shall, whenerequired, furnish te him and them all vouchers 


aad information requisite for that purpoee, and afford to him and them all facilities 
for the proper exeoution of his and their duty. 


gc) The audit shall be made an conducted in such шайдег as tha Local Go- 
vernifient may direot. 


" (d) Any report made by the auditor, or such portion thereof as tho Looal 


, Government may direct, shall besappended to the annual statement of mo of th8 
* licensee, and shall thenceforth form part thereof, 


TII. «The liensee shall, holess the Local Government otherwise directs, at all 


| ə times k th : 
Separate account өөр the acoounts of the capital employed for the purposes 


of the undertaking distinct from the accounts kept by him of 
eany other undertaking or busifes. . 
Nature and mode of supply. 


IV. Energy shall be sapplied by the licensee only ‘by means оў somè system 


| approved in writing by the Local Government, and save af 
> Вумета of supply. otherwise provided by rules under the Indian Blectricity Act, 
1908, the licensee shall not permit any part of any circuit to be connected with earth 
unless the connection „is for the tinte being approved by the Looal Governmon® with 
the concurrence ef the tolograph-authority- 


Provision ast V. Where and in во;Ёат as energy isə supplied to a tram- 
elootrio railways and way fog purposes of electric traction, the following каз 
tramwaye. shall apply, namely :— : | 

. (a) The licensee shall empl$y other? insulated meísllio returns, or unipsolted 


metgllia returns of low reeisíhnoe, save in the case of vehial i in which d motive 
„ poyer is entirely self-ofntained. 


(b) The Licensee sball take all reasonable eprecdutions in байар; placing 
and ntalntaining,his electric supply- lines and circuits, and other works of all descrip-, 
tions, shd also in working his undertaking, so'as not injurionsly оға осї, by fasion or ^ 
electrolytic action, any gaa or water pipes, or other metallic pipes, struobures or 

е substanges: е . е 





VI, "The licensee shall, within a perd of ae years after the commencement 


Power of Тюш of his license, lag) dowg suitable and sufficient distributings 
Government to order mains for the purposes of general supply throughont such streets 
Prec e7 божа or parts ‘of streets ds the Local Governmegt may, by order in 

writing ismod within six months of the cothmenoament ш the 
elicense, direot. " 


VIT. Every licensee shall, not less than one month before commencing to lay in 
fersom aye ЖЗ? street any eleotrio supply-ine for the supply of energy 
ing elgctrio supply bo any particuldt conaumerp and fot for the purposes of gene- 
lines rg special га] supply, serve. upon the looal authority (if any) and 
e * the owner or occopier of all premises abutting on so much of 
e атов вя lies between. the points of original and termination of the electric supply- © 
lina so to be laid, а notice stating that the licensee Mtenga to lay the electric supply- . 
line, andeintimating that, if within tbe said period any two or more of such owners 
or occupiers require in accordance with the provisions of the пва thsá а supply 
shall be given to their premises, the necessary distributing main will be laid by the 
licansee at the same time as the eleotrio supply-line intended for the particular 
consumer, " e 


ҮШ. (4) Where, after the expiration of eighteen months from the commence 
Provisifrs as to lay- ment of the license, в requisition is made by six or more 
ing down of ffrther owners or occupiers of premises in or upon any street or part of 
distributing mains. street, within the area of supply or by the Local Government 
or а local authority charged with the public lighting" thereof, requiring ihe licensee 
to provide and lay down distiibuting mains for the purposes of general supply 
throughout such street or part theraof, the licensde shall comply within six months 
wth the requisition, unless, 

(a) where it ія mad by such owners or occupiers as aforesaid, the owners or 
occupfres making it do not, withiu fourteen clear da the service on them by 
tthe licensee of a notice in writing in this bebalf, te to the licensee a written*oon- 
Taos, daly exeouted and with sufficient security, binditg themselyes to take or gua. « 
ranteoing - that there'shall be taken, a supply of enekzy for not less than threg ypars 
to such amount as will in the aggregate produce abnually,at the «ттеп rates 
charged by the literisee, a reasonable return to the liqpngee ; or, 

(b) where it is made by the Local Government ora local authprify; the Local 
e" Government от logyl authority, as the dise 'may be, does not, within the lie peried, 

tender в like agreement binding itsoif to take а supply of energy for not lem than 


three years Тог thq publio lighting of such stroet от part thereof. є ` 
S ” : . e e e `. 





(#) Where any * difference or dispute Farises between the licenaee, and such 
owners, occupiers or local authority as to sufficiency of the seourity offered under 

clause or as to the amount of eneagy to Aiken or guaranteed as aforesaid, tha 
matter shall be referred to theiLocal Government and either decided by 16 or, if the 
Local Government*so directs, determined -by arbitrajion. 
© (8) Bvery retjaisition ander this clause shall be signed by the maker or makers 
qhereof and shall be served on the lioegsee. " 

(4) Every requisition under this clause shall be in MT be prescribed by rules 
under the Indian Electricity Act, 1903 ; and copies of the form shall be kept at the 


offige of the licensee and supplied ffe of charge to any applicant. è 


1X. (J) Where g requisition ia made by the owners or occupjera of anp premises 
a Requisition for ani: situate Within one hundred yards from any distributing mgin 
_ ply to owners or ocou- in which jhe licensee is‘ required to maintain a supply of energy 
. piera in vicinity. for the purposes of general supply, requiring ihe licensee 
to supply energy gor such premiges the licensee shall supply, and, save in so* far as he , 
ів prevented from doing во by cyclones, floods, storms or other occurrences beyond 
his control, corfinde io cue energy in accordance with the requisition, -unless 
the person making it fail, within fourteen days after the service on him by 
* the licensee of ’a notice in wriding in this behalf, to tender to the licensee a written 
contract, duly executed and with sufficient security, binding himself to takes supply . 
of energy for not less than two years to suoh amount as will produoe, at current 
rates charged by the licensee, в reasonable return to the licenses: е 

Provided, first, that the oost of во much of any elecizio supply-line as may Be 
laid for the purposes of the supply upon the property i in respect of which the requisi- 
tion ig made, and of so much of any electric supply-line as it may be necessary for the 
said purposes to lay far a greater di&tance than one hundred feat from the ljfensees, . 
distributiog math although not on that property, shall, if the licensee so requires, be 
paid by the owner or oocupier making the requisition : — , 

Provided, secondly, that фе licensee may after he has foruished а supply of 
energy for any premises, by пофоэ in writing require the owner ог ocoupier within 
seven days after the date of th ice of the notice, to give him security for the 

payment of all money which y become due to him in respeqt Ùf the supply, in саве 
the'owner or occupier рав not fen givon that seourigy, or in саве ашу security 
given has become invalid or is insuffcieub; and, if the owner or , ocotipier fails to 
comply with, the terms of the notice, the licensee may discontinue: -équanpply energy for 
such “promises se long ag such failure continues : 

• Provided, thirdly, that if the owner or oooupier of any such promisée as aforesaide — 
adopta any form of lamp or burmer, or uses the gnorgy supplied to him by the licensee * 

* for any purposes, omdeals with it in any шайпег, во аз to interferg du or impro- 


Ыы * 


* 
ud Supply for ` publfo 
lampe, 


з 


р t. 
Alik or 1903.» | АСТ ОР ТНЕ 


LEGIBLATIQM офоноп„ Q7 





perly with the officien supply of energy (b any other person by һе licensee, or fa ils 
to keep his meter in proper dtder, the lic]nsee may discontinue the supply of energy 
for such ‘premises so long as such lamp or\barner is во adopted, or the energy is вор 
used or dealt with, or the meter is not kept in pfoper order, as the сазе may be: 
"Provided, fourthly, that the lioenseo shall not be bound to furnish a supply of 
energy to any premises if an Électfio Inspector or other competent person appointed. 
by the Local Government is satisfied that the electric line, fittings, works and appa? 

«ratus thereln are not in. good order and conditidh and are likely to affect injuriously 
the use of energy by the licensee or by other persons: 

Provided, fifthly, that in the event of any alterations of, or additions to, any elec- 
trio wiges, fittings, worlts or apparatus within впсћ premises ав aforegaid, all such plte- ` 
rations or,additions shall be notified to the licensee by the owner or occupier Before 
being connected to the suroe of supply, with a view to their being exiinined and- 
tested : and 

Provided, sixthly that, ia the event of any requfsitiog being made for а supply of ` 
enetgy frem any distributing main of which the lioengee can prove, to the satisfaction 
of an officer appointed by the Local Government in this behalf,— А E 

(a) that it is already loaded up to its full current-carrying o£paeity, ог 

(b) that, in case of a larger amount of current being transmitted by it, ithe loss 
of pressure will seriously*affect the е оібпоу of the supply to other consumers in the ° 
vicinity, : 
the licangee may refuse to accede to the requisition for such reeronable period, not 
exceeding six Months, as such officer may think sufficient for the purpose of amending 
the distributing main or layigg down a further distributing 1 main, 

(g) Where any difference or dispute arises as to the sufficiency of tho seourity 
offered by such owner or ocoupier ог as'to the improper use of energy, :or as to any 
alleged defect in any wires, fittings, works or apparatus, or & to apy alleged excess 
or defect in the preasure or quantity of the energy supplied, the matter shall be refer- 
red to the Local Government and either decided by it qr, if the Local Government во 
directs, determined by arbitration. . 

(8) Every requisition under this ‘clauas shall bagsigned by the maker or makers 
thereof and ‘shall be served on the licensee, * e 

(4) Every requsition under this clause shall be in\s form to з prescribed by gales 


under the Indian Xilectrioitf Act, 1908; and copies of the form shall bô kept atthe . 


office of the licensee and supplied freg of chargé to aay applicant, 

X. (Г) Where a requisition is ade by the Local Governmeng or by #10011 
~ authority requirfog the licensee to supply for a, perio? of fot 
leas than one year energy efor any public lampe within the 


ad ae disirnoe of one hundred yards from any qistributing main in * 


new method of charging. Кы . 
e B ` 





which the licensee Js required to main а supply of enesgy for the purposes of 
general supply, the licensee shall supply, andfsave in ap fir asthe is prevented from 


(os во by oyclones, flooda, storms or oth oegurren ces beyond his control, &ontinue 


supply, energy for such lampe in sdbh qu£ntilies as the Local Government or the 
local authority, as the case may be, may ўчтіте. 

(2) The provisions contained in tlie first, fourth, fifth and sixth provisos to sub- 
Slanse (7) and in sub-clanse (2) of Clause LX shall, so far аз may be, apply to every 
саве in whioh a requisition for the supply of energy is msde under this olause as if the® 
Local Government or local authority were an owner or occupier within tho meaning 
of those provisions. or o ~ 

.. с | Charges. А б 
; ; ХІ, In the absence of an agreement to the oontyary, the 
Mothods of еһатдїпд. licensee may charge for energy supplied by him to any cog- 


* gumer— 1 


. 
* 


(a) by the аспа] amount of energy so supplied; or 
(5) by the electrical quantity contained in the supply ; or 
(c) by such Sher method as may be approved by the Looal Government: 


Provided, first, that, wherd the licensee charges by any «method so approved by 
the Local Government, any consumer who objects to that method may, by not leas 
than one month's notice in writing, require the licensee to charge him, at the licansee’s 
option, either by the actual amount of energy supplied to him or by the “electrical 
quantity contained in the supply, and thereafter the licensee shall not, except with 
the consent of the consumer, charge him by another metfod : 


Provided, secondly, that, ' before commencing to supply energy fhroogh | any 
distributing main for the purposes of general supply, the lioensee shall give ngffce, by 
pubiio advertisefhent, of the method by which he proposes to charge for energy во 
supplied; and, where the licensee has given such notioe, pe shall not be entitled to 
ghange that method of charging without giving not less than dhe month's nogce in. 
writing of such change to theYooal Government, to the local authority (if any) cou- 
cerned, and to every consumer dj energy, tho is supplied by him ftom “such distribu. 
‚Бп main: . 


Provide, thirdlyy that, Af the consumer is provided with a daly oeriMied meter 
for the purposes of ascertaining the value of the supply and the licensee, "changes the - 
method of charging for thé , energy supplied by him from the distributing main, 
the licensee shalt bear the expense of providing a new duly certified meter if such, 
is" necessary for the purpose of ascertaining the value of the supply according to the * 


„for publio famps. 


* . í е * 













for nergy supplied byliim shall not exceed 
by hislicense, or, іп the case of а method: 


as the Losal Government shall fix on approving the method :. 

Provided that, if, at ‘any time‘after theWxpiration of seven years from the Аас 
mencement of the license, the Local Government considera о? iv satisfied that thas 
тахишаш t бо fixed ‘or-approved as aforesaid shguld be altered, it may, after. such 
‘inquiry (if any) as’ it thinks fit, make ап order accordingly, which shall have ogo 
from such date as may be-mentioned theroin : 

` Povided, also, that where an order ia pursuagcs of the foregoing. proviso has 
been rfhde, no farther order altering the maximum fixed thereby shall be mado atil. 


the expiration of another period of seven years. . 
ХО. Tbe prios to be charged by the licensee and to be paid to him for energy 
ы $ suppliad for the publio lamfs, qnd the mode in which-those 


Obhargo for "aupply charges are to be ascertained, shall be settled by agreement 

between the licensee and the Local Government or"the local 

authority, as the case may be, and, where any difference or dispute agises the matier 
shall be detetmined by arbitration. ' 

| » Testing and Inspection, * | 5 | 

XIV. The licensee shall, at any place within reasonable йы from any 

- main, establish at his own cost and keep in proper condition’ 


1 


‚ ee нае р saos number of.testing stations us the Local Government may ditect 
ete и nea for the purpose of testing the supply of energy in the maih,’ and’ 


shall éepply and keep in propos condition therent, and on all 
premises-from which: he supplies energy, such instruments for testing as the’ Local par 


„уеге may approve, and shall oonnoot all such-testiug Btatiops, by means 6f proper’ 


e 


+ 
0 


and suffftient electrio supply-lines, with the distributing mains, and shall supply ener- 

ey to-each testing station for the purpose of testiog. 
ху; The сапвгефһа®1 afford all facilities for i inspegtion and testing of T . 
«UR -— rating, converting and testing s ions and all other parts of his 
пойан fo ‘testing, blectrio system and for the ng, неар and крон of 
. instromenta, 2L. 


хуг „ТЬе lien may, on each occasion of the 







ting of any distributing” min 
. ‘or е19%тіо supply line or the testing or inspeotion of ahy instrue 
Representation ОЁ" ments, be represented by ah‘ageat who may be present bat mE 
licena Ef. 
not interfere with the testing or ifspection. — , E 
$. ХҮП. Оа the occasion of the їоз ор of any main of the licenses py an ccs 
Inspector, reasonable notice thereof shall be given фо the 


, Testing of pins, licensee, and the ,testing shall be carried gut at such suitable * 


в е * 





bours as, in the opinion of the Electrio Inspeolor, will least interfere with the supply 
of energy by the licensee, and in such m as the Mectric Inspeotor may think fit ; 
hut, except under tha provisions of an mag msde in each cage in that bebalf by tho 
Local Government, the Hlectrio Inspector ll not be entitled to have access to, 
or interfere with, the mains’ of the liogfseo at any ‘points other than those at which 
the licensee has regesved for himself aocess to the sane, 

Provided that the licensee shall noi be held responsible for any interruption in 
the supply of energy which may be oceasioned by or required by the Electric Inspeco- * 
tor for the purpose of any such testing as aforesaid : è 

Provided, also, that the testing shall not be made in regard to any particular 
ротбоп of a шіп oftener than once in ару three months, unless in pursuanct of an 

order made in each case in that behalf by the Looal Government, . 


X . ' Plants. £ 

ХҮШ. (1) The licenses shall, afrer commencing to T energy, forthwith 

‚ Plan of area of syp- cause а plan to be made of the area of supply, and shall cause 

ly to bé made and to be marked thereon the line and the height above or the - 

р, open for inspeo-, depth below the surface of all his then existing mains, electric 

supply-lines, street distributing boxes and other works, and 

„ shall once in every year causesthat plan to.be duly corrected во ‘as to show the mains» 

electric supply-lines, street distributing boxes and other works for the time being 

in existence. The licensee shall also if so required by the Local Government, cause 

to be made sections showing the level of all his existing distributing zx азд under- 
ground works other than service-lines, 

(2) Every such plan shalj be drawn to a scale waich shall not be smaller than 
elghty-cight feet to the inch or to шй other scale as may be approved by the Local 
Government. 

(8) Evew euch ‘section shall be drawn to а horizontal sole which shall ot be? 
smaller than eightyeight feet to the inch and to а vertical scale which shall not be 
smaller than eleven feet to an,inch, or to such other horisental and vertiogl scales 
“as may be approved by the, Government * 

_ (4) Every plan and sectioĝ so madesor corrected, or a copy thereof, marked with 
the date when it тав о made r corretted, shall be kept by the Jioensee at bis prjncl- 
pakoffice or place of business А ithiu the area of supply, and shall at all rasonable 

- times Ље ójfen to the Inspectibn of all applicants, and oofiies thereof shall ‘be supplied 
on syghyfatms and,conditions as шаў be prescribed by rules undér ae Indian Eleo- 

trloiby Act, 294. E * . B 

* (69 The licensee. shall, if required by the*Local Government, эт, where the licen 
is not, & local” authority, by tha local authority (if any) concerned, supply to the 

* Local Governmeng or local authority, as the case шау be, в сору of ewry such plan 





d 
b 


* 
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or section duly correated во na to agree ith the original kept aj the principal office 
or place of business of the lbensee. 
Additionabnokee of certain works, / 

ХІХ, On the day next preceding the commencement of any such works as are 
referred to i in sectionNl3 of the Indian Elestricity Aot, 1908, 

оя ы Boone the licensee shall, in addition to any ofher notices which hg 
‚ шау be required to give serve upon the Electric Inspéotor or 

" such officer as the Local Government may appoint in this behalf for the ares of supply 
а notice in writing stating that hə is about to commence the works and the nature and 


position of the same. , . d. œ 
* И де. a x) 
ie S ' ACT No. IV OF 1908. . 


o BEHYID THE ASSENT ОР THE GOVERNOR- Ganunal ON тнв 18TH Marca 1903, 
“An Act fele to amend tks Provident Fukds Act, 1897, 
Waunwas it ів expedient further to amend the Brovident Ваші Act, 1897; It 
is hereby enacted as follows :— 
1. This Act may be called the Provident Funds (Amend- 
Short title. ment) Act, 1903. , 


2, For section 4 of the Provident Funds Act, 1897, the following seotion shall 


Substitution ids be substituted, namely :— 


rection fof eotion 4, 
Act IX, 1897. 


“4. (Т) Compulsory depesiis in any Governmegt or Railway Provident Fand 
shall not be liable to any attachment under any deeree or 

. us iden а order of a Court of Justice in respect of any debt or liability 
certain Cases, incurred by a eubsoriber to, or depositor in, any such Fand, and 
neither the Official Assignee nor a Receiver appointed under Chapter XX of the 
Code of Civil Proceduts ghall be entitled to, or have uy claim on, any such oompul- 
sory dbposit, : 
($) Any sum standing tothe credit ofeany subfcriber to, or depositor in'any 
such Fugd at the time of his decease and phyable ys the «rules of the Fund or 
under this Act to the widow or the children, or partl io the widow and partly to 
the children, of the subsoriber or depositor, or to such person as may bd authorised · 
by law to reodivo'poyment on her or here behalf , «shall vest ig the widow or the 
chlidren, or partly in the widow and partly in*the children, 8s the „саве 
emay be, free from any debt or other Mability incurred by the deceaeed, отете 
by the widow or by the children, or by any one or more of them, befote the death of 


Sach subscriber or depositor. à : 
- е ^ е е é : oe 





(8) Nothing in sub-section (2) shall app$y in the caso of amy such subsoriber or 


depositor as aforesaid dying before the thirteenth day af March, 1908." . 
N 5 y x : | 


.ACT No. OF 1903. 
` Riomvsp тин asant ОР THH GovagNón-GaxER&L, ON тни 13TH Marom 1908, 
T I ‘An Ac further to, amend the Indian Ports Act, 1889. 


навид it is expedient further to amend the Indian Ports Aot, 1889 ; Iti ds 
-hereby enacted as follows :— 


H 


1° This*Act may bé called the Indian Ports (Amengnioni) 
НУШ. 2 Ao, 1908. : 


9. In gection 47 of the Indian Ports Act, 1889, the proviso вра] be «mitted ; 
Amendment of soc. and for sogtion 48 of the said Act the аз section за] 


< ton 47. and substitu- Ба substituted, nomely :— 


tion of new section ar 
for section 48, Acted, ` ° 
1889. 


Pori-dnes nob tobo “48. No port-due shall be chargeable in respect of— 
chargeable in certain m А 
* cases, К 


(a) any pleasare-yacht, or 


(b) any vessel which, having left any port, is compelled to, reenter it by 
stress of weather or in consequence of having sustained any damage, or 


(о) any vessel which, baving entered any port within the territories adminis- 
tered by the Governor of Fort Saint George in Council, ич it within Аан 
hours without discharging or taking*in any passengers or cargo." 


* 
Bubatitution ot new 3. For the first entry in the fourth colamn of Part I of the 


try for entry in : 
d M ат First-Schedule to Ње said Act, tle following entry ahall be 


*First Sohedule, Aot, aubstitied, namely : * 


* 
X, 1889. 


mE Whenever tha, voesel en j port, exoept i in des case of mail-steamer, and sopting 
vegiols, which shall not be chafreable more than once in sixty-days s 


T-— • 4, Yo explanation I of Part IL*of the said Schedule to the 
рше лон! atio oat. Peu said Act, thé following proviso, .shall” re, е namely 
IL rat «лыш X, 1889. : 
Act Ё, 189. 2 . 

* Providéd that, for the purpose of the levy of port-dues,. а Ба shall not be 
deemed, during one and the same voyage, to b8 both a aoasting ар or steamer and э 


. * 
“ар 
* e е Е т - 
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foroign ghip'or 8teameg, but port-duaa sh $ in resp3ct of such vqyage, be leviable on 


such vessel either ns a coasting or as a foreign ship or steamer, whichpver rate is the. 
higher,” . T 4 


* 
ACT No. v*or 19058. dx 
RECEIVED THE ASSENT OF ТИҢ GOVERNOR-GENBRAL ox тни 138TH MAROH T908. 
Act An further to amend the Indian Paper Currency Act, 1888, 


WausnzAs it is expedient further К. amend the Indian Paper Currency Act, 1882 


in magner hereinafter appearing ; It fs hereby enfoted as follows =e е 


1. This Act may be called the Indiau Paper, Carreney 


Short til, Ы 
(Amendmect) Act, 1908. 


°. i Toe potions 16 afid 17 of tho Indian Paper Oarmpncy Аф, 1882, the follow- · 


| 0758 rae ing shall be substituted, namely : — В 
ХЕ of 1882, sections . р 
18 and 17. . 

«10. А carrency note for five rapees, issued from any town not Т, in Burma, 
shall bo п legal tender at any face in British India excepi . 


Вота, 


Notes where legal 
tender. 


a ctftrenog uote for five rupees, issued: from any town in Burma, shall be a 
legal tender at any plaso in Burma, aud 
. a currency. note for any amount exceeding five rhpees shall be а legal tender at 
any place within the Cirole from which the note was issued, 


° + fortha amount expreased in the note, in payment or on -adcount gi— 


(a) any revenue or other claim, to the amount of five rupees and upwards, due 
. to the Government of India, and 

(V) any sum of five rupees and aive due by the ` Government of India or by 

any body corporate or person in British lndjp : d 
vProvided that np currency note shall b8 :deemd to be а legal tender by the 

Governnient of India at any office of ismo, . * 6 
“17. (1) А ourrenoy nota for five горээв, i issued ftom any town ni aigugte in 
* . Barma shall be payable at any office ofe issue not пар in 

Notes whore. рёу- B У 
ablo. urma. . : 
° М 

(#).А onrreney iol for five rupees, issued from dd town in Burma, shall be 

payable onlyeat an office of issue in subh town. zs gue td 


e bx ig Е ` .% і * 
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' (8) A ourrenoy note for any amount mE five ropes shall be payable 
only— 
\ (a) at an office of issue of the towa ко which it was issued, and 
(b) in the oase of notes ished from any town rot gituate i in Barmy, also at tha. 
Prosipency town of f Presidenoy withia @Шоһ that town is situate.” 


ACT No. VII OF 1908. aL 
Rzorvup THH ASSBNT ОР THA GovuRNon-Guvauit ON тин 187н Marom 1902. 

Ан Act to prgrida for imbosing restrictions upon the wse« апа eajoyiment of land 
in dà vicinity of works of defence in order that such land may be kept fres from 
buildings and other obstructions, and ror determintng the amount’ of compensation jo 
be made on account of suck нит 


+ Ү{ нивнАя it is expodierk to provide for impos ng restrictions upon, “the use and 
- enjoyment of land in the vicinity of works of defence in order that auch dand may | 
be kept frea from buildings and other obstructions and for«letermining the amount of ` 
compensation to b$ mde on deoount of auch imposition; It is hereby enacted aa 
follows :— | 


| PART I. е 
TazxinaüsARTP 


L (Т) This Act may be ralled the Indian one af Defence 
hort title and „extent. АФ, 1908; and К 


(2) It extends to the wholdof British Indis, -nolading British ‘Balochistan, the 
Sonthal Parganas and the Pargana of Siti. 
* 2, In this Act, unless there is something repugnanPin the e 


Definitions: subject or context,— 


(a) the expression "land ” inoludes benefits to arise sou of land, and things 
“attached to the earth or permanently fastened to snything attached to the earth ; 


Я (b) the expression “ person jinterested ” includes dll persons claiming an intereat 
in compensation to b$ made onfacebunt of the imosition of restrictions upon the use 


and enjoyment of land, under fhis Act ; aud a person sha]l be deemed to У Dp interna] 
* in land if he is interested in an easement affecting zhe land : 
{с) theexpression м Command " means one of the УАУ portions into which \ 
the Aripy of InMia is, for the time being, deviged : 


' (à е expresion *' General С) оог of the Command” means TT General Office" 
e Commanding the Foro i in в: Command : $^ è 


e | \ * в 
9. 
Acs VH or 1903] ' act of THE SUPREME LEGISLATIVE COU NOIL, M 
GENER ME ы ы ыйа н Санат чынан - Жылы шы 

(в) the expression “ Commanding Officer” means the officer for tho time being 
in command of a work of dBfence : 

( f) the expression *' Colleotor ” inch dos apy officer specially TR by thd 
Local Government to perform the factions of a Collector under this Aot : 

(g) the expression “ Court ° means а кылы Oivil Court of eriginal jurisdiction, 
unless the Local Government has appointed (as it is hereby empbwered to do) special 
, Jadicial officer within any specified local limity to perform the funotions of the Court 
* under this Aot: 


(А) "maintain", with ifs grammatical variations and cognate expressions does not 
when gsed in relation te a house or other constrfction; include tha, doing of any act 
necessary for keeping such house or construction, antil the making of the. Award 
referred to in section’ 12 or until the exercise, prior tothe making of tlfe award, of 
the powers of demolition conferred, in case of emergency, by seotion 6, sub-sections (7). 





ahd (5), in thé state in which it was at the time of the pyblication of the notice refere ` 


red to in pectfon 8, subsection ($) : 


(f) the followiug persens shall be deemed “ entitled ов” asand to the сай 
hereinafter provided, that із to вау, — ° 


trustees for other persons ЕЕ intarested shall be deemed the persons en... 
titled to act with referenc8 to any case, and that to the same extent as the persons ° 
beneficially interested could have acted if free from disability : ; 


a married woman, in case to which the English law is applicable, shall be deemed 
the person so erftitled to act, and, whether of fall age or not, to the same extent as if 
sha were unmarried and of full age : and " 


the guardians of minors and the commitíees or managers of lunatics or idiots 
e shall he deemed respectively the persons so entitled to act, to the same extent аз the 
minors, lunatics or idiots themselves, if free from disability, could hav acted: 

Provided that— — , 

($ no person shall bo .deamed “entitled to aot” whose interest in the subject? 
matter is shown to the satisfaction of .tha Qollector gr Court to be adverse to’ tbe 
intagest of the person. interested for whom he "would otgerwise be entitled to act; 

(ii) 40 every case the person interested may apporr.by a next friendeor, in 
default of his appearance byra next friend, the Collectoor Coutt, as the vase may be, 
shall appoint a guardian for the case to act on hts behalf in the eqnduct thereof ; 

(sii) the protisions of Chapter XX'XI of the Cod of Civil DrocBdure shall, 
quati mutandis, apply in the case of epersons interested appearing before к Pollock - 
“or or Court by a next friend, or by a Ашан for the caso, in proceedings ander thia 
Act; and , 


> 


LJ 
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. (iv) no person "entitled to act" shall be competent to receivo the: compensa- 
ЭО payable to the person for whom Пе ia entitled fo act, unless he would have 
teen competent to alienate the land upon the Аве and enjoyment of which restrictions 
are to be imposed and receive and give a good discharge for the purchase-money on 
a yoluntary gale. , j 
* ә . $ 
R ae мы л PART II. E | 
luromribu оғ REBTRIOTIORS. Е ЕС 
3. (J) Whenever it appears to the Local Government that it is necessary to 
Declaration ibd nu- impose gestricfions upon the use and en joyment of land in the 
tice &bat the reatffc- Vicinity of any work of defence or of any site intende? to be 
tions will beimposod. nged or to beacquired for any such works, inorder that Such land, 


e may be kept free from buildings and other'obstructions, a declaration shall be«nade to 


. that effect uader the кше of g Secretary to such Government or of. some ооо 


i daly authorized to certify its*ordera — . 


. (8) Tho said fieclaration shall be pablished in the local official бален. and shall ' 
state the district ота other territorial division in wbich the laud is situate and the. 
place where п sketch plan of the land, which shall be prepared on a scale not smaller 
„than: віх. inóhes to the mile acd shall distinguish the boundaries referred to іа 8@0- 

" tion ~7, may be inspected : and the Collector shall causo public notice of the substance’ 
of the said declaration to be given at convenient places in the locality, ' 


(3y The said declaration shall be conclusive proof that it is necessary to Көөр the 
land frea.from buildings and other obstructions. 


А. It shall be lawful for such officer as the Local Gévernment may, by inert of 
‚ Potver to do, preli- special order, authosize in this behalf, and for his servants’ and 
mitary aots after, р ўоткшеп, ateany time after publication of the notice шоп. 
lication of notio : i > А • 
ünder seotjon d. dub. tioned in section 8, sub-section (2), to enter upon and survey: 
section (2). and take levels of any land in such locality, to dig or bore 
dato the sub-soil, to do ап other acts necessary to ascertain whether any nnd, if so 
whog restrictions should be imposed cn the use and eujoyment of the land, to kt out 
the boundaries of the land upon фе use ard enjoyment’ of which restrictions are to 
be imposed, or of айу part of jucle lant, to make such levols boundaries and ling by 
‚ plaing marks and cutting trefiches, and, where other wise the survey cannot bo 


* completed : and levels taken” and the boundaries and line marke to cut down and 


clear away any part of any standing бтор, fence or jungle: ` 

“Provided that no person shall enter into any building or upon any ud Gourt 
of gard attaghed to a dwelling-house (unless With tho consont of фе occupier thereof%, 
withouj previously giving such gecupier ut least seven days' nolice in writing of his 


© intention to do во, » » . 
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5. The officar Mire уз shall at the time of auch entry fay or tender peyment 

for all flecossary damage to be done as aforesaid, and, in сава 

Муш Tor damage, e dispute as {® the suffigjenoy of the amount so paid or tenderefl 

фе shall at onoe refer the dispute to the aa of the Collector, or other chief re- 
yenueofficer of the district, and syoh docisidy shall be final. * 


6. (I) Whenever a declaration has been made and publio nati thereof has been 
nico ewe ee gives under IDE ine uns pe е 
ехегсізва sections (2) to (4), wful for such officer as the Y- 
Hoation ae fous pena 26 by general or speolal order, authorize in this 
pee ag Ву su behalf, and for ‘his servanwand Yorkmen, toagter and demglish 
any buildings or other constructions on the surface, td cut 
down or group up hll or any of the tress, to remove ог alter all or any of the banks, 
fenoeg, Ted ges and ditches, to make underground and other drains, to fall up all 
Sxoavations, ind demolíh all buildings and othet oongtruotions below the surface, : 
and generally to level and clear the said land and do all such acts for levelling and 
* clearing the same as ho may deem neoessary or proper, but in such manner "neverthe- 
lees that evidenco of the boundaries of the lands held by different owners may be 
preserved. 


(£) The powers confarred by sub-section (Z) shall not Бе өхөгоївөй,— 


(a) вате as otherwise provided by sub-section (3), before the making of the award 
hereinafter referred to in section 12, nor 

(b) save af otherwise provided by sub-section (4), after the expiration of six ' 
months from the making of the said award, or any ghorter period on the expiration 
of which the officer exercising such pe gives notice to the Collector that there va 
NL. no further exercise of them. А . 


(5 In cage of emergency, the Local Government, with the. ere sanction of 
the Governor General in Council, may, by notification in the local official Gazette, 
declare that all or any‘powers conferred by sub-section (1) may be exercised at any, 
time within six months after the publication of the notice referred to in section, 8, 
sub-section (2) апі such powers шву be exercised accordingly and the said notifioa- 
tiomshall be conclusive proof of emergency. ° ° 


| 9, Ngthingin sub-sectjon (f) shall be deemed toWreclude any such officer "or 
| his servants or workmen from exercising af any, time the seid powers for the purpose 


of removing, wholly or in part, any building or other obstruction nisintaingd, crested, 

added to, altered, planted, staked, stored or otherwise accumulated if contrayention 

| ff this Act or of anyerule or order made өгөп or of any condition prescribed in 
y , aocordanoe therewith, ° . 

7. From* and .after the publiation of the notice mentioned in section 8, pub» 


qtu? А е ж е А PN 


б, e t | PO us 





u’... тни YOMBAY LAW BHPORTER. І t vor. y 

eeotion (2), such of the following restrictions as the Local Gov. 

Besirictiosu ernment may in its discretion deolat therein shall attach with - 
reference {с euch land, namely :— P 


.(а) Within an outer boundary. which, Sot во far as is otherwise provided in 
section 89, sub-eoctioit. (4), may extend to Й distance of ‘two thousand yards from thé" 
hé oue c a of the work,— 

. (2) no variation shall be made in thg ground level, and no building, wall bank 
or- alles construction above the ground shall be maintained, erected, added to or altered ° 
otherwise tkan with the written approval of the General Officer of the Command, 
and qn such conditipns as he mfy prescribe: — * ^ 

(i) no wood, earth, stone, brick, gravel, sand or othar material shall ba atadked, 

e Зей ог otherwise accumulated : 
Provided that, with the written approval of the General Officer Commanding the 
. ‚* District anc on such condiMons as he may prescribe, road-ballast, ізапоге and" 
"agricultural produce may be exempted from the prohibition : 
Provided, also, that any person having control of the’ land as owner,. lasos or 
occupier shail be Hund forthwith to remove such road-ballast, manure or agrioultural 
Produce, without compensation, оп the requisi tion of the Commanding Offloer ; 

(iii) no surveying operstion shall be conducted otherwisé than by or under the 
personal supervision of a publio servant duly authorized in this behalf, in the case of 
land under the control of military authority, by the Oommanding Officer and, in 
other cases, by the Collector with the concurrence of the Commanding ()ffioe*; and 


(ic) where any building, yall, bank or other oonsiguotion above the ground has 
ban реги єй under clause (+) of this sub-section to be maintained, ereoted, &dded to 
or altered, zepaeirs shell not, withog the written approval of the General Officer of © 
the Commanc, be made with materials different in kind from those employed ta the e 
original builcing, wall, bank or other construction. . 

. (b) Within a second boundary which may extend to a distance of one thousand 
yards from :he crest of the outer parapet of the work, the restrictions enumerajed in 
clause (a) shall apply with the following additional limMations, fiamely — 

(f) no building,” wall, of otkbr construction of permagent, materials abora 
the? ground small be mgilain erected. 

- Provided that, with the written approval of he General Oficer of the Command 
and on such,conditiéns аз ho maj prescribe, huja, fences and other constructions of . 

. wood ‘or „дег nfaterials, easily destroyed or removed, d be очы, erected, 

added to to or a.tered : е 

Provided, also, that any pemon having cqntrol of the Ei as owner, lessee or. 
ogoupier shall be beund forthwith to destroyer remove such huts, fomes or other 


°_ ЫЕ P ә Suna 


А \ | ES a 
„Aor IL оғ 1983] ACT OF тин SUPRIME LOISLATVI отво, 2. 85 








constructions, withéut compensation, upon an order in writing signed by the чаш 
Officer Oommanding tbe District ; and 

(it) live hedges, rows or clamps of trees, or orchards shall not be maintained, 
.. Planted, added to or altered other then with the written approval of the 
General Officer of the Command, and on в@рһ conditions аз he may prescribe. 

(0) Within a third boundary whioh may extend to а distanoo of five hundred yards 
from the oreet of the outer, parapet of the won, the restzlotiona enumerated fa clausos 
(a) and (b) shall apply with the following additional limitation namely :— 

no building or other construction on the surface, and no excavation, building or 
otheg construction belew the surfaca, Shall be maintained or erected: 

Provided that, with the written approval of the Commanding Officer att on 
anoh conditions as he may prescribe, open railings and dry brush-wood fgnces may be | 
„ехошріоі from this prohibition. ` 


8, м. goon as may be, aftar the publication of the declaration aforesaid, the э, 


Collector shall cause the land to be markedont and measured, 
ked 
oe угле тү and shall also prepare a register . and a detailed plan, which 
гава plained shall be on'a scalo not smaller than sfr énohes to the nile, 
oe aconrately every building, tree and other obstruction. 
* 9. (Г) `А+ any time before the expiration of— 


Notice to persons 
interteted. 


(a) the period of eighteen months from the publication of the фай refar- 
red to in sectifn 8, or - 

(Б) such other period mot seeding three yearg from the said. publication as ; the 
Locoal Government, with the previous sanction of the Governor General i in HORDE 
may, by notification in the local official Gazette, dtrect in this behalf, : 

the Collector shall cause public notioe to be given at convenient, places оп or near 
the land, sating the effect of the said declaration and that claims to compensation for 

- all intereet in suoh land ‘affected Һу anything done or ordered i in pursaanoe of such 
declaration may be made to him: 

Provided that, where anfthing has beee done in exercise of the powers confer. 
ref, in case of emergency, by section б, sub-bection ($), а notice presoribed by this 
section shall be given’as soon as шву be thereafter. 3 

(8) Sach notiqe shall stato the partioulars оѓ any amago” ordered to be done or, 
in the case réferjod to in section 6, syb-section ($), Hone in exéroise of any of the 
powers confesred by the said section, and the particulats of any restrictions attohing 

eto the land ander potion 7, and :shall*require all persons interested, in lf land? to 
appear personally or by agent before the Uollector аё д time and place therejn men- 
tioned (suclt time not being earlier tü'ansfiftean days after the dap of кнм of 
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the notice), and to state the natura of their respective interest gn the, ‘land and the 
amount and particulars of their claims to compensation, fot damage to such interests 
apd. their objections (if any) to the measuremenig made under section 8. The Col. 
lector may in any cage require such stitemet to коше end named by MA. 
‘party or his agent. . 

. 65) The Collegter shall also servo notice to ife same effect on the cocupier 
(if ашуу of such land and on all such persons known or believed to ће interested 
therein, or іо be entitled to act for parsbns so interested," as reside or have agents ° 


&uthorixed to receive service on their behalf, within the revenue-district in which the 
land is situate. 


&(J) In case thy parson so Died "M elsewhere, and has no such gent, 
the notice shall be sent to him by post in а letter addreased to him at ieee шип 
e ‘residence, address ,or place of business, 

HE 10. The Collector may also require апу such person to måke? or deliver to him 

M : at a time and place mentioned (such time not being earlier 
Power ар remie than ina days after tho date of tha requisition), а statement ' 

ing of statements: ente: qp containing, во far ав may be practicable, the name of every other 

to names and "7 person possessing any interest in the land or any part thereof as 

р co-propsietor, sub-proprietor, mortgages, tenant or otherwise, 

"and of the nature of such interest, and of the rents and profita (if any) received or re. 


osivable on account thereof for three years next preceding the date of the state - 
"mont, 


11. Every person required to make or deliver a statement under seotion 9 er 


; Р gection 1@shall be deemed to be 1fgally bound to do во within 

i Apple. Oft the fhe meaning of sections 175 and: 176 of the . Indian Penal ' 

indian Penal Code. Code, . S » 

. е ‘ n 

e . 2. On the day fixed under section 9, or on any other day to which the inquiry 
. Я АГРЕ has been adjourned, the Collector shl proceed to inquire into 

by елет. | the objections (if any) which any person interested has stated 

pursuant to a поңдө given unfer the shid section to the mee, 

siirementa made under section 8, and ifto the decrease in tha value of the land, 

and into the respective: iro. of the persons olsiming the vompensation, and shall 

. make an award under his һи of — 


_ (а) the true asea of the land afd the nature of the obstructions from which tho 
landis to b8 kept free; ° 


ce (Ие compensation which in his opinidh should be allowgd for any dams 


caused or to be caused under sgtion 6 and for any restrictions imposed under seo- , 
e tion Т; and 
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(c) te appointwpent of tha said compensation among all the. persona known or 
believed to be interested in éhę land, of whom or of whose claim’ he has information, 
whether they have respeotively appeared before him or not, 


18, (1) Buoh award shall be filed ий the ‘Colloctor’s ойов and ‘shall, exoept а ая 
hereinafter provide, be final and conolusiye evidence, as bot, 
eri ЖҮ ween the Collector and the persons interested whether they have 
. respectively appeared before the Collector or not, of the irua 
area cf the land, the nature of the said obstréctions from which the land is to be kept 
fres, the damage caused or to be caused under section 6, the value of the rights re- 
stricted under section | T, and the appointment of the compensation among the persons 
interested. 
(2). The Collector shall give immediate notice of his avant. to such a the 
persons jnterested as are not present personally or by their representatives when the " 
prard is made. : 
м. ть Oollector may, for any causa he thinks fit? from time to time adjourn V. 


b 
Aajourament of "e 09001 to'a dey to be-fixed by him, a 00, 


inquiry. ! ‚, 


15. For the purpose of inquiries under this Aot the Collector shall’ hava power 
id summon and enforce the attendance of witnesses, inoluding* 
Neid Attendance the parties'interested or any of them, and to compel the prodao- 
of witnesses and pro. tion of documents, by the same means, and (во far as may be) in 
duction @ documesta. the game manner, as is provided in the case of а Civil 
Procedure. К ` 
Matter to be consi- 16. In determining the amodht of compensation, the Collector 
dered and neglected. shall > guided by the _ Provisions contained in section 23 
e &nd 84. 
17 Whenever the officer aasan powers conferred by secüdh 6 ‘considers it 
Ba pro- necessary that anything in respect of which any person is or 
ngs \ шау be entitled to compensation but of which no notice has 
been 4 given or compengation awarded, under section 9 aud 12, respeotively, shou]d be 
in pursuance of the gaid powers, the Collector shall cause supplementary notice А 
mu given, ав nearly as may be, in the manner ptesogibed by sætion 9 and subject to 
the limit, of time imposql by sub-section (1) of that seftion, and the proviions of 
sections 10 tb 16 shall, as far as they are appliqable, be deemed to apply fo any further. * 
inquiry and' Award which may be hgld or made if consequence of such supplement 


порае e 
Pes » : *PART Ill . e 


" Вирнаннов To COURT AND, PROOgDUER THEREON, ° 
18, (В Any _ Person interested who has uot accepted the award may, by written є 


К А ә f ' * е 
PES oe . 
[P "MIDI BOMPAY LAW REPORTER. t (ve. v 
R ane to Court, * application to the Collector, require thdt the matter be re- 
ferred by tha Collector, for the determination of tha Court, 
Whether his objection be to the mgasurement of the land, the ambunt of the com- 
pensation, the persons to whom it is payableyor the apportionment of the compensation 
among the persons ‘interested : / 
* Provided thaf every euch application shall be tide = 
_ (a) if the person making it was present or presented before the Colleotdr at the, 
time when he made his award, within six weeks from the date of the Collector's 
award ; 
e (D) in othgs cases, within six Weeks of the’ receipt of the мобсе from tho Qolleot- 
or under section 13, subsection (2), or within six months from the gate of the 
` Collector's gward, whiohevór period shall first expire, - 

(2) The application “a atate the grounds on which objection to mu iud RC 
‘taken. 

19, (1) In making the reference the Collector shall atate, for the inforthation of , 
_ Collector's sta je the Court, in writing under his һа, — 
ment of the Conr $ 

(a) the situation and exigent of the land with partionlars of and damage caused 
under section 6 or of restrictions imposed under section 7 : 

(b) the names of the persona whom ho has reason to think interested in 
such land; - © 

(с) the amount of compensation awarded under section 12 ; and, * 

_(@ if the objection be to tae amount of the compessation, the grounds on whioh 

; tho amount of compensation was determined. 

(2) To the said atatement shall be attached a schedule giving the particulars ofe 
the notices sefved upon, and of the statements in writing made or delivered by, the 
parties interested respectively. 

* 90, The Court shall thereupon caase a notice specifying the day on whioh the 

© Oourt will proosed to determjne the objection, and directing 

Service of notice. — their appearanoa,before the Court on the day, to be served „оп 
the following persons, namely :4- . 

(а) the applicant; 7 ° + 

(b) all persone interested ia the "objection, except впоћ:(1 arty) -of them as have 
consented Withgnt protest to teoeive payment of the compensation ей; and 
* (Gif the objection is in regard to the arba of the land, the nature of the obstrug; 
tions or the amount of the compensation, the Collector, 

21. The scope of the inquiry in every PN proceeding shall. be restricted to а 





e z > aa- 


e : \ j ° ` 
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е o 


Б consideration of the interests of еш affooted by the 
Reatriction 
of proceedings. "objection, 
22. Every such proceeding shall "ta plaðo in open Court, and all persons’ 
б; entitled to practise Мапу Civil Court in the Provinoe shall 
eet to be be entitled*to appes?, plead and act, asdho caso may bo in, 
such proceeding à 


* 98, (I) In determining the amount of oofnpensaiion to be awarded for damage 
"mc caused, от to be caused, or for restrictions imposed under this 
dered in Кыч Aot, the = shall take info oongideration— 
тшне: - .* 
(a) tha actual decrease in жы нйн of ;the land owing to the publication of 
the declafation relating thereto under section 8 and ч damage caused or tb be caused 
uftder section 6 ; e 
(b) the dumago sustained by tho person TOS by reason of the removed of 
‘any standing crops in the exercise of any power confarted by section ©; 5 
(в) the damage (if any) sustained by the person interested, фу; reason о coming 
fo be able to use such land oonjointly with his other land ; 
(4) the damage (if any) sustained by the person’ ipterested by — „done or 


V. 


ordered under sections 6 and 7 injuriously affocting his other property, moveable or " 


immoveable, in any other manner, or his earnings; and, 

(6) if, in consequence of tho imposition of restrictions, the person interested ig 
compelled to chamge his residence or place of business, the reasonable expenses (if any) 
intidental to such change. 

(£) In addition to the amount (representing the аспа] decrease in the market. 
value of the land as above provided , the Court shall in mey- case award a farther 

“sum ОЁ" өөп per centum on such amount. 

24, In determining the amount of compensation to be aque for damage 

oauged, or bo be caused, or for :restrictions imposed under this 


Ите! n ош д Court shall not take into consideration— AT 
mining compensatio 


n. ecu Е 


Na) ‘the degree ii utgeney which haa id fo o tho damago or ће Mii of re 

strictions;" 

(b) any заада f the person, interested болаи to damage or кш; 
tions ; 3 0*7 

(с) any ялі ре sustained by him, ‘which, if ecd by a private = would 
Jot render perspn liable to 2 suit ә. 

(d) any increes$ to the value of the other land of the person interested, arraing 
or ‘likely to agorue aon anything dong under this Act} or 


Jj Form of awards | 


‘ Y x 
; е j 08 t ы 


90 * ^ t 
г TH BOMBAY LAW REPORTE, | [тоте v 





a А ; ae CA 
(e) any outlay omimprovements on, or disposal of, the land eommenced, mada or 


. effected without the sanction of the Collector aftar the m of the publication of the 


declaration under section 8. с 

95. (1) When the applicant has made bius to compensation, pursuant to апу 

Rules as to amonnte 20tice’given under Жоноп 9, thé amount awarded to him by 
Qf compensation, — , * the Court shall not exceed th8 amount во claimed or be less 
than theramount awarded by the Collector under section 12. 

(£) When the applicant has refused to make such oldim or hes omitted without 
sufficient reason (to be allowed by the Judge) to maka such claim, the amount award- 
ed by the Court shall in no case exooed the amognt awarded by the Collector. 

48). When tpe applicant has omitted for в sufficient reasot (to be allowef by 
the Judge), to make sach claim, the amount awarded to him by fhe Court shall not 
о be less than, pnd may exceed, the amount awarded by the Collector. $c ou 

26. Every. award under this Part shall be in writing siggod by the, Judge “ande 
shall dbocify the amount awarded under section 28, “sub-section 
` (D, clause (a), and algo the amounts (if any) refpectively , 
awarded under з of the other clauses ;of tho same sub-section, together with the 
grounds of awarditg each of the said amounts. 

97. (I) Every suoh award ‘shall also stafe the amount of oost incurred 

Conta. in the proceedings under this Part, and by what persons’ and 
in what proportion they are to be paid. 

(2) When the award of the Collector із not upheld, the costs shall ordingily. га 
paid by, the Collector, unless the Court is of opinion thatthe claim af the applicant 
was so extravagant or that he was so negligent in putting his case before the Colloctofs 
thas some ‘deduction from his obsts should be made or that. he should pay n part of 
the . Collector's costs. 

28. If the sum which, in the Opinion of the Court, the Collector ought i”hava ° 

DA sr may De awarded, as compensation is in excess of the sum which the Ool- 


‘directed to pay in- lector did award as compensation, the Qourt may direct that ' 


poste on excess com- the Collector shall pay interest on such 'exoess at the rate of 


решено, віх per centum per annum from .jhe date of his award to tho ` 
date of payment of such excess into Cour. . бу 
‚ * ‚ ` PARIT. . E 
cds * Артббтонынкт oF COMPANSATION. А 


29. Where thete &re several persons interested, if gaob Persons agree in the 

, Monl apportiðnment of the compensation, the partiqglars of such 
T desir Lh om T apportionment shall Беевресійей in the award, and as betweene, 
specified. such persgns the award shall be conclusive evidence of th® 
spportlonment, 


* e е os. 
e. * ч 
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80. When the amount of compensation has been sailed under seolon" 12,-if any 


Dir s dispujo arises as to the apportionment ofthe ваще от any part - 
ени о да thereof, ‘or вя to the persons to whom the same or any part, 


thereof is payable, tho CO llector may P. such dispute to the decision of the Court - 





i - Р. ү, 
ў e Pa 

а. (1) On making an award under section 12, the Collector ‘shall tendgr pay? . 
Басар: ОЁ com: mentof the compensation awarded by him to the persons inte- 
poration or deboeit of rested entitled thereto according to the award, aud shall pay' 
QUme in Court, it to them unlees prevented by some one or more of the со? 


боа mentioned irf subsection (8). ee А 

(9) If they do not consent о reosive it, or if there is no [porn compete to 
alisnate fhe land, or if there is any dispute as to the title to receive the compensasion 
gf as to the apportionmor of it, the Collector shall deposit the amount’ of the come. * 
Е 7 im the Court to which a reference under settiong18 would be submitted: , i 
: Provided, first, thatany person admitted to be interested „тау recsive such " 

payment under protest as to the sufficiency of the amount : А 

Provided, secondly, that no person who has reosived the awogni otherwise than 
under protest shall be entitled to make any application under section 18: 

Provided, thirdly, that nothing herein oontsined shall affect the liability of any , 
person, who may receive the whole or any part of any compensation awarded under . 
this A ot, to pay the same to the person lawfully entitled thereto. 

(3) Notwithstanding anything in this section, the Oollector may, with the sans- 
боп of the Local Governmtnt, instead of awsrding а money-compensation in respect 
of any land, make any arrangement with а person having а limited interest in such 
land, either by the grant of other lands in exchange, or by the remission of lánd-revo- 

„ nue qp the same or on other lands held under thg same title, or in such other way as 
may b equitable having regard to the interests of the parties 

' (4) Nothing in sub-section ($) shall be construed to interfere with or limit the . 
power of the Colleoto to«enter into any arrangement with any person interested ш 
the land and competent to contract in respect thereof. 

82, (1) If any money isdeposited in Qourt under section 31, sub-section (8), and 

ате ment of it appears that the land in zespect of whigh the same was awar- * 
money os ы: eded belonged to any person who had no power to aliengte the 
баады} pergons in. Sam, the Court shall order the money te be invested— 


competent to sliegate, 
(a) in the purchase of other ais to bo ld hk pd conto 


of ownershipats the land in respect of which such money was depositel is h 
(b) if such purchase cannot be effected forthwith, then in устасан“ or 
other approved securities as it thinkwsfit ; . КОНЕ АО 


e ur 


“oe А ө К. vo е 
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“and sball direct the paymont of the interest or other proceeds arising from. ge 
investment to the person or persons who would for the tim ẹ being have been entitled 
8 the possession of the said land, and suoh moneys shall remain BO deposited and 
invested until the same are applied— * 


(8) in the purohgse of such other landgfis aforesaid’: or Кс 
e | (#0 in paymenj to any person or persons becoming absolutely entitled thereto. 
(8) "In all cases of moneys Зеров to which this section applies, the Court shall 


order the cost of the following matters, including therein all reasonable ‘charger and " 
expenses incident thereto, to be paid by the Collector, namely :— 
Я (e the oost of such inveftment as aforesald ; 7 
е) the costs of the order for the payment of the interest or other procegds: of the 
securities Mi which such moneys are for the payment out of Court of the principal pf 
* such moneys and tke costs of all proceedings relating thereto аеры such aa may be: 
s occasioned by litigation betwpen Adverse claimants, 


88. If any mgney is deposited in Court under this Aot for any causo офат than р 
that mentioned in section 32, the Court may, on the application 
di dopo eg Y “of any party interested or claiming an interest in auch money, 
other casos, order the same to be invested in such Government or other 
*approved securities as it thinks fit, and may direct the interest or other proceeds of 
any such investment to be accumulated and paid in such manner as will, in its opinion, 
give the parties interested therein the same benefit therefrom as they might have 
had from the lard in respect of which such money: was deposited ог as near таво as 
may be. ; в 
84, When the amonnt of ёру compensation awarded under this Act “is not paid 
‚ or deposited within fifteen days of making the award, the Ool- 


- 


Payment of interest.“ Laotor shall pay the amount awarded with interest thereon'at e 
„ the rate of six per centum per annum from the date of the award until ib is во yu 
or х deposited, ,. n ft ¢ NC | 
PART VL, . е КЎ 
i ..— MisOHLLANXOUB.. .. ша. 
Р 3b. -Bervioe of any notios under thig “Act shall be made by delivertag бт ten 
‹ of notices. ing ; a сору thereof signed, in the case of ¢ notite undar section 
‚ Боке 3, sub-gection (2), Бу the officer thesein mentioned and, in tho 


case of any other notico, by or by order of tho Colloctor or the Judge. 
(2) Wheueyer it may ‘be practicable, the service of the notice oy be made oa 
tha, persoaetho rein ‘named. А des 
8) "When*'such perdori osiuiot be found; the service may be made on any adul 
„ male mémber of his family residing with him; а, if no such adult male pomber can 


6 | . 
LIE : 

s AexVil or 1905.] acts oy тін SUPREME LEGISLATIgR COUNCIL. 
Mi ——————————————=ша-—————— 
be fonnd, the notice tray be served by fixing the оору on the ogter door of the house 
in whiph the person therein "named ordinarily -dwolla or carries on business, or by 
fixing а copy thereof in some conspioyous place in the office aforesaid or of the Collector 
. or in the court house and slo in some Nnspiauous part of the land uapou whioh rg- 
“atrictions are to be imposed : \ 

Provided that, if the Colleator or Judge во directs, a notice thay be sent. СА роз 
, in в letter addressed to tha person named thorgin at his last knowa residenoo, ‘address 
or plage of business and servioe of it may be proved by the production ‘of the’ addrer- 
.8ea'g receipt, . SENT 
59% 


е. 9 "D. 


;Penffies. , -86:- ‘Whoever wilfully — t p 


cn 
m (à) obetruota duy pereo in doing any of the аба. authorized by soin 4, sodtion 


4 or section 8, or 
(b) destroys, damages, alters or. other wise interYereswith the ground level or any 





“work dohe under section. 6, or *. ; "n 
(о) contravenes А79 the provisions of section Л or any condition’ prosaribed 
-therg-under, > 6 ; Е 


: shall be punishable with imprisonment for a term which may extend to one month, 

‘or with fino which may ektend to fifcy rupees, or with both and, in the даве pf а gon-* 
tinuing offence, with an additional fine which may extend to five rupzes for every day 
„after the first in regard to which he is convicted of having persisted in the offence; 
and any expengee incurred ju removing the effects of his offence may be regovered 
„бош him in the menner provided by the law for the time being i in force for йе reco- 
“very: ‘of fines. e 


P. If the Collector or officer authorized ugder gootion 6 is opposed or did 

«o en. 19 doing anything direoted.or permitted by athis Aot, he shall 

aai т the if a Magistrate, enforce oomplianoe, and if not a Magistrate, he 

Ао c q shall apply to а Magistrate or (within the towns ‘of Oaloatta, 

. Madi, Bombay and Rangoon) to the Commissioner of Police, and such ‘Magistrate 
or аныи (as the caseemay be) shall enforce compliunee. | 2 
* B8. e The Leoal Government shall Bo’ ateliberty to withdraw from the imposl- 

tion of any declared restrictions before any of the meaiures 


1 t â 
um soa Te authorized by.section 6 have bedw takeB, ae 
* tiona not compulsory, ы эзы E а 
but compensatio to е К "E $5 3 
* be awarded rato not { E eas ru 5 
ко . zo : ° fe! 


à + (2)s Whenever the Leal Government, withdraws the imposition | of any, dgolared 
t soln he Collector ahall ."ipiarinige the amount of compensation ; uo? for, the | 


"end | ‚ 8 | p А | 
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damage suffered by the owner in consequence of the notice ore of any proceedings 
thereunder, and shall pay such amount to the person imtefested, together with all cost 


rüpsonahly incurred by him in the prosepution of фе proceedings under this Act relse- 
ting to the said restrictions. m 


(3) The provisiens of Part Ш shall ply, во far as may be, to the determination 
+ Of the compensation Payable under this section. . 


89. (1) The provisions of this Acteshall not be put £n force for the purpose of , 

Demolition of demolishing or acquiring the right to demolish а :part only of 

of house or ng any house, manufactory or other building, if the owner desires 

. wa паровцов of rea- that the’whbdl8 of such house, manufactosy or building shall be 

iai s^ 98 PUT?! demolished or that the right to demolish the whole of if shall be 

Ё acquired : 

Provided that the owner ma at any time before the Coljector has made his ined 

s under section 12, by notisia writing, withdraw or modify his exprosegd desire that 
^ the whole of such ропе, manufagtory or building shall be demolished, or that theright | 

to demolish the whole of it shall be acquired : . 


Provided, ald, that, if any question shall arise as to whether any building or 
other construction proposed to be demolished under this Аф does or does noi form 
. рагі оға house, manufactory or building within the medning of this section, the 
Collector shall refer the determination of such question to the Conrt and such building 
or other construction shall not be demolished until after the question has bean deter. 
mined, i : Ф е 

In deciding on such а referpnoe the Court shall have regard to the question whe, 
ther the building or other construction proposed to be demolished is reasonably re. 
quired for the fall and unimpaired yse of the house, manufactory or building. . 

(8) If, in tho case of any claim of the kind referred to in section 28, subsection 
(4), clauso (о), by.a person interested, on account of ceasing to be able to use the land 
upon the use and enjoyment of which restrictions are to Be ijposed, oonjointly with 
his other land, the Local Government is of opinion that the claim is unreasonable or 
exoelave,ii may, at any time before the Collector "has made hisaward, order the 
imposition of restrictions upon the whole*of land of which the land upon the шей 
enjoyment of which it was dirat sought to impose restrictions forms а part. i 


. (5) In the oase provided for by gub-section (£) no fresh declaration or other pro- 
oeeding under seotiens 8 to 10 shall be necemary; but the Oollettor ahall without 
delay farnisA а popy of the orfler of the Local Government to the pison interested, 
and aha! thereafter proceed to make his swaft under section 12, ^. 


(AY Notwithstanding anyhing contained in section 7, clause (a), any bid upon 
the use and enjoyment of which restrictions’ are imposed under this section may be 


. е 
e 


i. е | * 

vog VIIJ ox 1908] Acts ор the отанын LüGISLATIQR бн, - 65 
inoladed i in the onter boundary, eventhough its distance from tha crest of the outer 
parapat, of the work exceeds éwe thousand yards. 


40, No award or agreement made under this Aot shall be charyoehle with 
stamp-duty, and nAperson olaimjng under any sach award ог. 

ыш ond ftat -agrooment shall bo ligble to рау any foo боља copy of the sama 

» * . 
А 41. No sui от other proceeding shall be commenced or prosecuted against any 


Notice in case ot Person for anything done in pursuance of this Act, without 
suite for anyitag done giving to such poraóa а months previous notloe in writing of 
in parguance of the intended proceeding, af оѓ? the cause thereof, nor after 


Made uf юзай aids "9 
мош во far as they may be ingoneistent with anything contained in this 


t vot, the provisions of the Ogde of Civil Procedure shall apply 
Codo. чє MEAE te all proceedings before the Oort under this Act, & 


qeesing be pip io | ° e 





48, Bubject to tho provisions of the Oode of Civil Procedure Aylicablo to арро. 
os from original decrees, an appeal shall lie to the High бош! 
denis Dolus eM. from tho award or from any part of the award of the Court if 
any prodeeding under this Act. 
4 () specs ари Ri Ошо ви the Local Government, wiih the 
previous sanotion of the Governor General in Council, may 
Power to make ras, maka rules for the guidance of officers in all matters connected 
.with the enfor cement of this Act. 
s (£) Tha power to make rales under aub-soojion (1) shall be subject to the oon- 
dition*of the rules being made after previous publication. ° 
(3) All rales made under sab-section (Z) shall be published in "dia local official А 
Gasotte, and shall thereupon have effect ав if enacted in this Act, 
Ф je EEA a PCM . 


“ АСТ No. VII OF 1908. 


An Act to extench to all High Courts ths power to grant Probates of Wills and 
Letters of Administration Raving effect throughout British India, and do confer" upon 
D is irio e n DOMUI ы grant such prolmiss tp certain cases. 

Үү 3 It is expedient бо extend to all High Gourts the power to grant pro- 

E bates of and letters of administr@tion having effect throughout British dndia, nnd 
to confer upon District Judges the power to grant such кеш АШ оше, It is 
козу ашы м follows - 


woud . ө ^ e e өс, 
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Short title- АФ, 1903. . в A uv 


P deae ^ 7 The Indian Muccegsion*Act, 1866.9 5 Ss? 


eee ae жой ^ $ In the Indian Succession Aot, 1868,., lu Tolo 
S 187. 242, TE . amendments shall fe made, n&mely : veg bu us 


4 


S " ey 
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"à P bo жой 187, for the words “ within the Provinoe" the words “ in 
British ‘India, " and for the wgrds ^ ander the ope hundred and eightieth seotion"" the - 
Word,“ with thegwill, or with a copy ; of an authenticated ony of Lad UN ашйхоп, > 
с, Tespoofively be substituted. бое" а 
^ (ә) To.eddtion 242 the following proviso shall be „ddod, s eS 
„чей Provided that ;probates andelottera of administration cand 8 . 
(a) by a High Court or : . ш зы D 
(b) bj District Judge, whers the deceased at the time of his’ ав. bai frod ` 
Place of. abode абр within the jurisdiction of such Judge and such Judge certifies 
that) the value of he property and estate affected beyond the ini of a 
* Provinoe древ. поё exceed ten thousand rupees, —— "er | M 
shall, unless otherwise directed by the grant have like effect фы the hols of 
crit India ..: M А 
Vv (8) "After tho gaid proviso the following section shall be inserted A 24 
AP 243A. (1) "Where probate or letters of administration has or have been grénted 
by a High Court or District Judge with the effidt referred ‘to in 
Som nos o Hie lie ds to gection 242, the Hi, gh Court. ог. District Judge „ 
| of таща pt id Shall send a certificate thereof to the POTE. *Couris ^ 
1 yino Jo ineopiog ` nemely :— ЖО 
(a) when the'grant has been made by-a High. Oourt, it gach dt the other: High 
Courts, - QM 
(B when the grant has been made 3 by а Distriot” "Judge, Чо the High Court jo 


E «whioh sach, D istrict Judge is subordinate and to each ‘of the other High Co оша, 


Ф 


y Every. certifigate” referred to in subsection (7) shell be to the following effect. 
pon — 
EM 1, A. B., Beghirar [or as* tke cage’ may ы] of the’ High "Ojut ot Jüdicafüre 
GB St A [or as the case may be], hereby certify that on the ~  ' day of 
ve ©, the High Court of Judicature at “Тоў” аз 146: case таф 
bs], “granted probate of the will efor letters of Сиа замов. of the estate] of E 19 
lato of e deceased, to E, Rof * v andG/Heof - 


a L This Act шву be called ee Probate and ‘Aduiniatption’ E 


е i s T LJ as . е 
e 9 bd + 
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“and that gaoh probate [or letters] has [or have] effec over all tho pro- 
pariy df the deçeased througgogt the whole of British Tadia ;’ 
and such certificate shall be filed by the High Court reosiviag the same; 
(8) Where any portion of the assets boð stated by the petitioner, “as hereid- 
after provided in sections 244 and 246, to Be situate within the jarisdiotion of a Dis 
trict Judge in another Province, the Court required to send. the gertificate referred to 
» in sub-section (7) shall send'a оору therefor to such District Judge, and suph copy” 
«Shall be filed by the District J udge receiving the same." 
(4) To sections 244 and 246, respectively, the following paragraph shall be 
added, na mely.: —- | 
“Where the appligation is to the’ District Juflge dnd any portion of the assest 
likely to come to the petitioner's hands is situate in another Provinoe, the petition 
shall farther state thd amount or such assets in each Provinoe and the District Judge 
within whose jurisdiction such assets are situate.” 
(6) After section 245 the following section shalt be inserted, vix. :— % 
* 24QA. t1) Every person applying to any of the Oourts mentioned i іп the proviso ` 
to аройоц 244 for probate of a У will or letter of admAnistration 
кыноо, eto, Ofan estate intended to have effect throughout British India, 
probate or letters of shall state in his petition, in addition to the matters respeotive- 
харана in ty required by section 948 and section 246 of this Ао, that. 
тз to the best of his belief no application has been made to any 
ether Court for a probate of the samo-will or for letters of administration of the sam? 
estate, intended to have such effect-as last aforesaid, 
„ or, where Ény such aplication has been made, the Court to which it was made, 
the persons by whom 16 was made and the proceedings (if any) had thereon. 
(£) The Court to which any such application is made ander the proviso to section 
E may, if it thinks fit, reject ihesame,", . 
(9) The section 250 the following paragraph shall be added, namely :— 

. ‘Where any portion of the assets has been stated by the petitioner to-be situate 
within the jurisdiction of a District Judge in another Provinoe, the District Judge 
issuing ' the same shall сапе a copy of the citation to be sent to,such other District 
Judge, who shall publish the same in the same manner as if it were a citation ifeuep 
еі and shall .Sertify suob publication to the District Judge who issued the * 
citation.” е 

(7) Agar geotion 271 ihe following section.shall bajnsorted, namely s— Е 
zs ТА EU pll-cases where a grant has been made of probato or letters of ad- 
"oos ministration intended to have, effect throughout the whole'of . 
ЕЕ m , British. India, the executor, or administrator shall inglude in 
udb pro in any , 
wt of me India " the inventory of the effects of the deceased ak his moveable 
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and the value of such property sitaate in each Province shallgba separafely statod 
7 in such inventory, and the probate or letters of adminigtration shall be chargeable 
with a fee corresponding to the entire amount ог value of ihe property affected Чеге. : 
by wheresoaver situate within British Indi 
Ле Probate and Administration ‘Act 1881. di 


* 3. Inthe Probate and Administration Aot, 1881, the follow- 
* Amendment 


 geotions 69, 60, 62, 64. ing amendments shall be made, namely :— | 
and 69 Act V of 1881. * 


(1) In section 59, for the proviso the following proviso shall be substituted , 
namely : — e. К ‚' 
&t Provided that probates and letters of administration granted : —` 
(a) by e High Court or : ° 
(b) by а District Judge, wher tho deceased at the tige of his death hed his 
f fixed place of abode situate Within the jurisdiction of such Judge and .Such Judge 
certifies that the value of the property affected beyond the limits of the Province does . 
not exoeed ten thousand rupees, 
shall, unless otbefriso directed by the grant, have like effect throughout ihe 
whole of British Indi a.” "n 
А (2) For section 60 the following saction shall bs anbstituted, namely :— 
«60. (7) Where probate or letters of administration has or have been granted 
"e" by a Oourt with the effect referred to in the proviso to section 
Wig Conte of 0 59, the High Court or District Judge shall send а certificat. 


floates grants under thereof бо е following Courts, namely :— 
proviso to section 59. 


(a) when the grant has been made by a High Court, to each of the other High 7 
Courts, A | x : 

(b) when the grant has been made by a District Judge, to the High Coart to 
which such District Judge, is subordinate and to each of the’otker High Oourts. 


(3) Every certificate referred to m sub-seotion (7) shall be to the foMwing 
‘effect, namely :— 


^. 
M A. B. Registrar , [or as the as may ba] of the High Court оѓ. Jadicatore. 
: at^ ь [or as the case тау be], hereby certify that ou the . day 
of ^ the High Oeurt ef Juditure at [or as the case may be] 
: Pod probgte ot the will (orletters of administration of the estate] of, C. D., late of 
ee “deceased, to E, F., of e «8014.6. П, ~ and that | 
such probato [er letters] has [or have] effect over all the property of the deceased 
" throughout the whole of British*India, бо . 
• "s - 
`* X . е e fo samy 
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and such ogrtifiqate shall be filed by the High Court receiving the sume, 

(4) Where any portio ef tho assets has been stated y the petitioner, as 
hereinafter provided in sections 62 and 64, to be situate. within the jur isdiction · of а 

Judge in another Province, the dut required to send the certificate referred 
to in sub-section (7) shall senda оору theregf to such District Jugge, and such сору, 
- shall be filed by tho District Judge receiving tho same." e, 
" (3) To sections 62 ond, 64, respectively, the following paragraph shall bà dus 
namely :— 

“When the application is tp the District Judge and any portion of the assets 
likely to come to the petitioner’s hands is situateein amother Province, the petition 
shall farther state the amount of such assets in each Province and th® District Jal ges 
within whose jurisdiction such assets are situate.” А 

(4) Товосіоп 69 the. following paragraph shall be added, namely :"- 

“ Where any portion of the assets has been atfted by the petitioner to be situate ‚ 

_ Within the jurisdiction of a District Jadgein another Provinoe, the Distriot Judge isu. 
ing the same shall cause & сору of the citation to be ‘sent to such ofher Disiriot Judge 
who shall publish the same in the same manner as if it were g citation issued hy 
himself and shall oertify such publication to the District Judge o issued the citation. 

т Repeals. я . 
4 Tho Probate and Administration Act, 1875, aeotions 2, 8,4 and 5, and 
the Probate and Administration Act, 1877, are hereby 

"Repesis, led. 
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ACT No. IX OF 1908. 
*Rxoxi vp THN ASSENT OF THB Govnevon-GauRaL ON тн» 20TH Maron 1908. 


An Act to provide for levy of the customeduty on Indian ton exported from . 


British India, and ta amend section 6 of the Indian Tarif Act, 1894. 

"ЧҮ нкандЯ it is expedient to provide for the creation of а fand to bo expended for 
«Qe promotion of the interess of the tea industry in India by a Committee specially 
constituted in this behalf; . . 

and arheroas for this purpose it is expedient to lory tusioms duty on tea*predue- 
ed in Indis and exported froin British Indis, NE attend section 5 of the Indian • 
Tariff Aot, 1894; А 


It is Һу enagted as follows. | Is 7 * 
„енй and ct- L (D Thie Ай may e olod фе Indian, Та бен ‘At 
1908 ; and ° e. 


* 


* such lower rafe as the Governor General in Council may, on the recommendation of 


‘ee ° in 
100 ws TIUP BOMBAY LAW REPORTER. : [vas v f 
ee? 
(2) It extends оће whole of British India еи Aden. , i . 
Definitions- 2, In this Aci, — pé ad, dd 
e (a) “ Collector” means, in refergnce to tee exported Бр вел, в Ойша. 
or as defined in cause (c) of section 8 df the Sea Castoms Act, 1878, and, in rez. 
ference to tea passing out of British India,by land, the Collector of the disirid; С. 
е (b) = tea coss fheans the customedaty imposed by section '8 of ‘this Act and , 
by section 5 of the Indian Tariff Ао, 1894, as amended by this Act, and 
(c) Тев Ces Committee” means the Committee constituted under sectior 4. 
8. On and from the first day of April, 1908, á customs-duty shall be levied and 
collectefi от? ail tea produced in Indis and exported frog any 


^ i 
Store ы date castome-port to any port beyond the limits of British, India or 


tes, А to Aden at the rate of a one-quarter of plo per pound, or pt 
the Tea Оез Committes, panar ‘notification in the Gaz%tte of India, . : 
& 4. (1) The Governor Genera] ‘in Council shall'oogstitute a 
oinstitatign of Tet Committed to receive and expend, the proceeds of the tee ' 
. * «cesa, pe ; ` 
(9) The Committee shall in the first instanoe consist of twenty members who 
eshall be appointed by the Governor General in Council on the recommendation of the 
following bcdies and authorities, namely :— 
(a) three on the recommendation of the Bengal Chamber of Oonmeroo ; ; and 
one on the recommendation of the Madras Ohamber of Commerce, є 
(b) seven оц the recommendation of the Indian Tex амри Calcutta 4 


and ы 


(с) nine on the recommendation of such respective bodies or anthoriétes in- 
terested in the production of tea in India, and established in British India af the © 
Governor General in Council may appoint in this behalf. — 

Provided that if, witbin the period prescribed in this behalf by rules made under. 
tRis Act, any, of the said bodies or authorities fails to make any reoommendatio 
to mako the fall number of reoommendatiogs which it is«entitled to make, the Gover. 
nor General in Council may appoint the required number of members ' of ша Cow 
mittee ef his own motion without such recommendation. | «+ 


чс) Whenever any ‘member appointed either оп the reSommendation of апу body 
or authority referredsto in au b-seotion (8), ог in default of snch redommeadation, dios, 
rosignas oeuses*to reside in British India or becothes incapable of аойпд ass member 
of the Comittee, the Governor General in Cooncil' may, in his, арса, оп Ње ге 
commendation’ of such body ог authority, or in default of such recommendation, ` 
e appoint Another person to bo a member in his staat. = = è 


. * ee 
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64) No aot dong by the Tea Cess Committee shall be quegtioned on the ground 
merely of the existence of aby omnes or any defect in the constitution of, the 
Committee. . 

~e 5. (Г) At the close of each month, A as soon thereafter as may be ВЕ 

xi the Collectpr shall pay the progeeds of the«ea cess after deduc- 

= coodvof tea cess. ting the expenses of collection (if anf), to the Tea Сезе 
о Committee. 

(2) The said prooeeda and any other am received by the Committee in this 
behalf shall be applied by the Committee towards meeting the cost of such measures 
as the Committee may consider it advisable to takefor promoting the salo and increas- 
ing the consumption in India and elsewhere of teas produced in India? =. 

6. (1) The Tea Cess Committee shall keep acdbunte of all 


wk avg ad ae money received and expanded | ander section 5. 





. 

І (2) ‘Buch accounts shall bo examined and audited aunually by, auditors араа" 
in this behalf by the Govesnor General in Council; "and such auditors may disallow 
any item which has, in thair opinion, been ана. out of айу gnoney во receival. 
otherwise than аз directed by or under this Act. 

(8) If any item is disallowed an eppeal shall lif to the Governor General ine 
Council whose decision shall be final. 

7. (1) The Governor General in Council, after consulting the Tes Oem Com 
Power to makefrales, mitjee and after previous publication, may make rules to carry 

out the purposes of this Act, > 

(2) In particular and without prejudice to the generality of thé foregoing 
. Pg. such rules may provide for, 

(à) the nomination .and appointment of mt of the Oommigee, and the pro: 
cedure of the Committee, 

(b) the levy andspa}ment of the cess and 

(с) the form of pocounts,to be kept and the publication of an abstract of such 
*hacounta with the report of the auditors ейп, 

(3) All such rålęs shall be published in the Gazatte of Indit. 


8, Id apotion 5 of the*"Indian Tariff Act, 1894, fqr У ЕЯ shall be levied . 

. * at the rates respectivelf preapribed in the second, third and 

Amendment, ici I fourth schedules on goods passing by land out of,. and in the 
ae eee . « fifth schedule en goods passing by land into? the sorda * © at 
аа rates as “may ‘be prescribed by or under this Act or by or under any law “tor 


the time bejng in force relating.to orfstoms-duties on finporis and exports, respectively, 


ө ° ә ' * 
П „е е 
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into and from ports, shall be levied on goods passing M = оц of or into." shall be 
substituted. 

ее 9. Sections 2 to 7 shall А in force only until the 
Ойор dis are to thirty-fint day bf Mgech, 1908 : 


remain in force. •- 


4 
e Provided that the Governor General “in Councif may, on the recommendation of | 
the Ted Ces Committee, declare, by notification in the Gazattee of Indis, that the, 
gaid sections shall continue in force for 9 any farther period specified i in such notification. 
10. If any proceeds of the tea cees or any moneys so received as aforesaid remain 
unerpeuded, when sectione? to 7 cease to be in force, they shal 1 
ры" Ун eas. vest in His Majesty. 


i ACT No. X OF 1903. = 


RrONIVED THH ASSENT оғ тїй GOYWRNOR GENBRAL ON аня 20TH Manon 1908. 


- An Act to prowide for tke erection and management of the Victoria Memorial at 
i Oalcutia. 

ТЇ нивЕАВ it is intended to erect at Calcutta a building asa Memorial of the 
Life and Reign of Her late Majesty УтотовтА of the United Kingdom of Great Britain 
and Ireland, Queen Empress of India, and for this purpose шнш of maney have 
been subscribed by the Princes and People of India; . , 

And whereas at a meeting of Subscribers held in Calcutta certain persons were 
appointed a Provisional Executive Committee to take the oustody of the said moneys ; 

And whereas it is expedient to make provision for the erection, maintenanee ande 


7 management ofe the Memorial and for the appointment of a permanent "body or 
°. Trustees; 


* 


It is hereby enacted as follows :— ton 
TE 1. (Z) This Act may be called the Victoria Memorial Act, 
V neben. — В | ^ 
* (8 It shall come 40 Таго ві once. * Ы 
2. (Ту The "Trustees of the Victoria Mejora (hereinafter 
Trystoos. o called the Trustees) shall be the ш, А =з , . 
* (a) the Governor General of India, x : - 
(6) The Lieutenant-Governor of Bengal, e ; 
5 ө Ы . А 


Acre? or 1903.] * acrk oF тна BOPREME LEGISGETIYE eqno. |... 168. 





(с) the Chief „Јавісе of Bengal, ГИУ Б 
(d) two persons of high vask nominated by Hio. disini і General to represent, 
the Chiefs and ‘Nobles of India, i 
(0) the Becrotary to the Government q Тайб 40" thé Foreign Department, 
'* (f) thé President’of thé Bengal Chamber of Commerce, `, ` : 
(g) the Chairman of the Corpération of Ualcuita, and è 4 
(A) such anil-so many persons a» siall from time to tinio “bd ' pominated by ‘the 


Trustees with the approyal%of the ' Governor General to reprexmé the general body 


of Bübsoibers, ^" 

" (4) The Trusteos shall be a: body porporate, with perpetual s ‘succession by the 
name ef “The Trustees of the Victoria Memorial” and а oommoh өрді, and jo that 
nime thall sus and be sued, and'sball have power to acquire” aud ‘hold property, to 


“entar into contracts, and to do all acta necessary for ind cx with the purposes 


of, this Act. Y 

* (8) Allad doie bf & tajority of those present dhd vo ting at а inosting of ‘the 
Trustees shall ‘be deemed to be acts of the Trustees. 

(4) No act of:the Trustees shall be deemed to be Invalid merely by reason of 
any vacancy in, or defect in the constitution of, #6, body of the Trustees. . 

б) In the case of ee officio Trustees the person for the time being performing the 
duties of any cf the offices.mentióhed in sub-secthon (ПУЗА act as a Trusto: 

(6) The Trustees may appoint i a person to act as their’ Heotétary; ` 

^(7): Orders for tHe payinéhl of money ой behalf of thé Trostess shall Бе deemed, 
to be sufficiently suthentiosiod if signed by t two Trustees and’ ooantersigned by the 
Secreta? © os i 

8, All sums of money now rin the austody of the sid Provisional Executive Com 

_mitige and all other propert 7 “whether moveable от immove- 


«та Propert y Voted in able, which have. been or may. héreaftarebe giren, bequeathed 


or otherwise transferred for the arposes of tha чаја Memorial 


| or uoquired for the sald purpgéea by the Trustees shall vest in tha Trustees, 


^, A eles. anh serrata pmployod by th Ţ Trustees aball bo deemed to * 
be publioservanta Ар tha meaning of tho Indian Penal 


rato bs and’ ser-' : 
ё нд ое | ; E V d e ' 
servante. v . 
eal ihat dii койда shall adi 1и to „юзу win the, вохуюе of ay GOn- 
tractor employed i the пие € " 
с B. (I) The dolum General in? Council may matio eile to 
е il {i ому out the purftso of this Act, > : "Ө, ө 
(8) Та particolar, and without prejpdioe to the lo gnqniliy of the foregoing power, 


such rales шаў provide— ° = ^ 


* 


* 
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£4). for fe ш manner in whioh, Trastoss, other’ thea en offs’ газы, ый be 
ар йа, and for the’ periods Of time for which such тиб я shall hold ei Ов}. ' 
• (b) for thi the 9 manner in which b. ieelingy of Life Trustees . shall” he үнс i 


the. 


quorum ВВА? for HE BER, Д, Буве, ea ig, робіт at mob 


meetings; na 1^ paie 84 we) ci os ar cuti dier, 


A 


р quist dunes ‘Conan fice of the Tine nd nomm. ef. aspen — 
X 


difure Uy jer pied 7,3 еј lagated to such Commistoes ; т, ОЗУ oh sees e 
(dy rots “the erection aintenance and management of the Meinorial,. the., беге. 
ET (us fhe 9 e. PRA therein, th tbe орно pder ті: the 

ribet n "tns uci 4а inhi alg «шылу Qni 
B i qma vm tp. be kept by, Шона. and) for, “the м ‘apd. 
| d TS PER 3 80d cot учга piga heey ot bra erem 9 tg: 
° sr the application to the officers and servants employed by the Tries 5 “of, 


° ders a ue apply ta. thg civ agryants AE ‘the, бте any, gus. af uoh. м 


руте сө! r Мор ol ot hygga ad aes И? C 
poros vi йе it invar улгй ids genii? эе on er OK) 
. cie РТ ОА САКО! ОК Т008, clonal ais р 


mal niei o Ur ged ge? pies cu озі Tl ver spe 
* diat je: van ts S ks Farh RoE OQ YRRNOR G ait: ФОНДА wn Ait us ig: m dvi 
А» Аа further toramend. а Баат Гарат тА 2886, Е 


bt Whergas gis expediont fastherte send tha dn jen paneles teh 1.886 5 

Tas he Yeh ep x 8420 Ж ed ud loggi 5 фол, ла vii ВЫ 
Short title and оош" (1 ) This Ас med be aun the [абад Indian {лорда 

mencement, dment 3, Å id 


үч ng ee кыйуу) ach Bru uu Ws A e 
Un ш m TE "n Брой" a : lage? » [peepee 
p т Rr iu dura Ao ks ид 


i aim n 41 of th бү МИДЫ Tiy -ono rupeed ton danas’ 
Ў igh G. ad ee ah [ode Safda “ay d ө ТӨ five annas 
КЛ om o OR ede bh "b substituted. | 
: (8) In the Le column of Patt LIL of the Веб {зона е to ths y 
Ad, Por the figrres * 506,” the figures * 1,000 " shall be substituted. ° a 
б. PCES TRorsinbihend?( ar) tin the, sòódnd'oblmiiniof Part IN of, ihe? за оће- 
dule the following sub-head shall bo substituted, namely:—~: rJ E A T 
!! 6020: D the annual Ioomojis.assessód ai. 


` © Ndtless than Ra. 1,000 but-los than: Rg: 11,250 the аздап D Dua ES 
ун; чоғ Л tis d 420, o г.зв, oloo As sis co iniu ee ' 
. ; » 2 1,000 2 e? aded eap 99 E 
` ° » x 1, 150 ” n Ж a 59 mt 
е s в Ф 2 
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pr a ; 


poa к SOT INS: KILORA A E 
| ЖЫШ Ив Ав ol OF тїш ‘Go зуб tit. ring 28тн Avaver, 1908, 


QUI о HE А дот "вло Г PA SU. По vi 
‚Аи áp Api further to amend елар Дт Aes, YE. 770 
ed Whereas it'igfexpedjant - fncihiat to, pal £ha.IndinniTarUf Act, 1894 ; ТЕ sis 

uy enacted гах follows- з. belive: cutee sue уел пробл adye 
"ЭВһоб Ше! ад гол of (ЧнТыз" байлу he. enlledgittian indian: Tarif 


T rhtion eoan муп ide(oAmendtnant.i) thor, 01008; е апр „е Fu nallo 


(8 )-Beotion«8 shall ‘remainiinsforco aftil the thirty-foft dayfrof, Maroh, 1904, 
Атава с^ 34m. adotibnl BAyi sub-section dL, of the; Indian 
te 8А, Aob VIII, Tariff Act, 1804, aa: wihendedi: by- seqtion' .2:of the Indian 


: "Tarif Amendment Act,” 1889, before the words. « the 
exportation черан, ko can qe“ "е ргоїпоной therein” or” > shal? be 
о QUA . 


Iftserted. 
о 173. THEY eoi foh: im DORUM Taviff- Pd asyamanded:by section * 
Ааа 099 ъл r2-nf-tRedndiam’ Darife( Antonin 69:40 32909, tho fol- e 


rection, @ 
NTE, 1R04 597 69 oli lowing. genion. ghall-he аа, ol aang 


* 80. Notwithstanding that. : the, condition, prec peng ‘the impo: oeition, ofa 


P ation du .duty т geotion А, dex ie К exist, and not- 
ais Gs oli or 8B oe "i DR oit ч 100. (8); of the 
„Зь Angus 1005, , ipis n Tariff ( Aden aisi y Жора 902, any “duties which® 
“may “have. Dàpn i niet АДӨ ? indet scotion! A'S ‘stotion 8B on 
the this pr oe day [р Ut 1905 Shalt аад" to Be é*Shargeable't in nocord- 
ЗЇ with "апра а ih fecal he's ва: авон Па л. ols siapa d (us 

Е АА that the Стао?" Geheral id Udanvil ‘may, byenovilication'in she 
Gazette of India, reduce the rate at which any «udh daty is levied, and amend or 


"TD yrs 


е aforeszajdi.^ ^ ni п» o, t) as эу SA NN: 
eee ht Assan Є: ndi hee 310 и: t s ` 
э [7 ЖР $s af 


eat Maye s LE BEN ACT №" eh A ОР 1903" | Poy 


нани Авт Or тив GOVERNOR GENERAL, ок. THB "ma ‚Бүгтнызвв 1908, 
SO orna] 24% AGE furllen to. amenG, the. Терага; Act, ‚2898. E 
` Whereas it is expedient further to aveend:éhel Берега ket) 1808, by providing . 
for.thé'segFegütion and metlioal-trebsmimpsin: British. Inglis, ol. Jepers belonging to 
aNativé States s. ItisherSby enacted: в» follows; «o. Ha aaier e 
Short ЫШ ` 1. This Act may бо ‘lied the Éjeyetsi Amendment) ' 
De 9 nd Li AOL: 1908.4" iha гөле Blew qoal: ence T 
ә: ее {ллу зз, лет вевйоп В ofthe. dipórs 4, 1898. ын 
EN ра Tu eden im ‘Section’ ч be added namely emu ur Puls 


е 


e . 6 * 
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nt, 
* 19," The Governor General i in Council may; by.notification] in the Gasetta 

а 5 | of India, "direct that any leper or clags of lepers, vith.re- 

p PUR from Native ° spect to whom an order for segregation and medical treat- 
States, ‚ ment lias been ‘made by, а Magistrato having jurisdiction 
«Ку аа within the ‘tefritorjes of any Native Prince’ or State in . 
India, may be sent to any leper-asylum specified in :such.drder; | and . thereupoh’ 
the provisions of thy Act and of any*rules made thereunder shall, with such 
“modifications not affeoting the substance as may be reasonable and necessary to “ә 
adapt them to thé subject-matter, apply to. any: leper “sent. toia о in * 
pursuance of such notification as though he had been sent ы не о, 9 
Ый ee а under ^as Act,” . Nr i. 
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. . ACT No XIV OF 19038, ' " "V. 


Rcgi THE ASSENT OF TEX. Govarwor ОнкевАТ ov THR, 28RD Остовив 1908, e 
T An Aot to: ge effect Yo the Foreign Marriagss Order in Council «1208. * x 


Whereas it is б to` five effec to ‘the’ Foreign Marriages : Ofer: in ' 
Council, 1968; HT hereby ehaoted ал follows i— - оюб, on 

Short title, інн P 1. (1) This Act may. be oslled the. bia Тун 
Bnd application, С Малы Act, 190. 1, 1. бз. dome 


" " 3 у, It ЖЫШ to the whole of British India, inclusive of British h Ваз, 
tan, the Santhal Parganas, the Shan States and the Pargana of Spiti ; and 
(8) It applies also to all British’ subjects and to,sll-servani | of ‘he King, 
улеш ВНЕ subjects, or по, in the territories of any Native Prince or State 
ia Indig. |. 


Notice of marriage 2. (1) Notoe in wring of a marriage whioh i i i 
nited onder 58 and tended to solomnize under the Foreign Marriage Ack °1809 ° 
56 Vick, о. 23, may be given by one of ерее ае ав anoh mrs 

е, to— 
"(a a) a Marriage Registrar TEE under the fodian Christian, Mar- 
. riage Act, 1872, where either of such bois is a person professing 
us |. 7 the Christian religion ;. e ‚бру, Аи o 
КЄР). a District Magistrate, Chief Presidency Magistrato or Political Agent, 
* where nfither,of such Parties is а person dpud bad Christian 
e o. s religion : é - 
Provided that the party giving such notice ` as aforesaid ` have had 
hie nsus? place of abode for not.]ese, than theee consecutive. weeks; абыя, 
preceding the giring of notice ід, tho local ш of the rea’ for whioh the 


e 
. 


[4 е 
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Magistrato ¢ or Politidal {Agent "io whom the. notio f$ given 
is [иа A 
_ (2) Every notice givet under this section shall rate 
(а) " thé name, surn&o, age апі Profession .or imo of AR of the 


S. parties intending marisgá; - 
у "Ehe résideiico df daph' of then ; ae 2 7 
— (a) the timid’ during which’ each’ of them has dwelt sete "and: "^ cx 
б d d y the place inewhich the intended marriage is to be айон: 


and it shall contain. & declaration by the party giying the notice to the effect that, 
he believes thai there is no ‘impediment of kindred^or affinity or other lawfal- 
hindrance to. the solemnisation of the said interfiied marriage. " 
(8). A вору, of every notio given under ‘this ‘section ай be published 
by being: affixed i in some, conspicuous place 1 in the office of the officer AM whom the 
notioe is given. К 
AC 4): "Qn the expiration of. four clear days after sich notice as И has * 
* been published in the manner : prescribed ‘by subsection ( 8^); tite officer to whom 
the notice is given, unless he. is aware of any impediment. of. kindred or affinity 
от other lawful hindranoc to the solemnisation of. the said: ifitended marriage; 
shall, on payment of such fea ( if any.) as the, Gove тцог Genergl-in Gouncil may 
fix in this behalf, furnifh the party by.whom the notice was-given, with . а oer-* | 
tificate, under his hand and seal, to the- effect that the. notice has been so given 
and published. — ' . 


АСТ No. XV ОЕ 1908. 
> „ишн THÀ m OF Govauxoi бнт ох тин 4лн Моунунна 1908, 


ft Uae al eb 


A Adio ТЕА and dud the law. кү ю ‘the Betraditon and E 
LA + Rendition of Oriminals. a бо 


- Whereas. i is expedient. io piqvide dor, ilios ; more , conyenient administra 
dd in. British India of the, Extradition ce 1970 жш WEE find. of the ° 
Fugitive Offdnders | Act, 1881; Mya Vox uas v cor. 
and wereas it. also. expedient to M the Mw Tas fo the extra- ° 
dition of ovis іп. cases to. нф the! Кош. ae = and 1878 do 
pp ы" "Am EC "X 
" Ytis hérob'' $nacted ad’ ‘follows: m E ZEE 2 





. • | * . 
25 9 2 Е 
“108 . e^ ICPHH BOMBAY LAW RXPORTERs 7 2 "200, өс [Оргу 
- е ы т чє тозе ре ны 
MUN 2 toner Мз маз , CHAPTER Le. grein gst Л, 4 АІ ` mas a 
в &Ч Qt A 
. PRBHLIMINABY. 
ЫЫ Lede псі >} теры Rake a mt A `6 } 
| pth Bbofi-gilé; erieifcoo 1. aD pig Ach may. ho. called tho, dona. /Bxtradition 
end commencement. Act, 1908. ^ Ё, ті roni г ти: ot 


(2) It extends to the whole of British India, C. including British Baluchi- 
* stan, the Santhal Parganas and the, Pargana of piti ) i. qnd M 


Су, It shall, ‚оше intg forge; on.guch day as. th he dme General <a 


ордоп, by, айг ip the e Gaze eof Indis, ma dirept 


1 du 
^viDefinitiohar e! «suc La In this Act: wales DUE 13 ‘anything t 
"эур осер = ү, 


өөр, те ag d 
"i pean British subject ” means. в Езда idi ў DOE as 
ү wi ‘the рор УС asta Ргобейите` for thé Hine Беша {от 
m О) Ve astridition offenóo "овда апу auch! offends’ as is" dés sid iA ^to 
an gohedule : ба 
' Deo) Foreign State \ "meani & State -to ж. farther tii -béitig, the 
згары дов, 1870‘andi 1878/:аррїу + 21 Ep ot^ 7 eer sur ni bat lebe ч 
эр Dj. ‘t High Court! means the High: "Оойть!ав «defined . by the Ordolof 
* Criminal Procedure for tlio:time being. in fotos ; iyo абы pu Ga eb EN 
ош фара offends” ялс1 цев“ aby" ВоЁ whetesoaver Блан: “which тёш, 
ортара in British ыу шша ‘andi deba ai Gs wort 
207) с “ таев ?' include présoribéd forths, - 2521" Las ee Sat пы 4 


pug 





| CH ALTER II e 
AE UO VT ae 
m , 8саннырув | oF Foarrren башна IN ОАЕН OF Ковяган STATES. e 
ES ( 1 ) M here a requisition i ів а to the Сосонй of India ot to any 
„Local, Government: by: she--Goverdment «of any Foreign 
| с Raion for sor State for tho suxrender of &fugitivo eriminal of that State, 
who is in or who is suspected. of being i in British India, the 
:Goverriment of India or the Local Government,’ asthe” case may be, may, if jt 
„thinks fitissue.an etder to any Magisitate'who Would Haydshad jurisdiction: .to 
inguire into the crime iftié had been an offence corhiitted Within the ‘local limits 
е hig jprigdiction, а есір him і to inqnire into the- case. | 
74 2), ;The Magistrate so'diroctéd shall issue: а summons gra warrant for the 
arrest" of the fugitive « oriminal according аз Nip caso: ‘appears | 


Е еи or avis 


rant for arrest, to be one in which. a. .ümmons от vagant would ordin 
А rily isgpe.. М 
e - У e 
е s ш М 


! 
t 
{ 


$ 
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(8 у When such orihinal &ppéárs or {8 brought before jo 3 Magistrate, the 
a. Mitts shall {шге into the case in the same manner 
" Tsai by by Mégis- “and have the ‘same Jurigilictioh and powers, aà nearly as 
\. ‚ mB ‘be, аз if the odeo' were "ode ' triable ' Бу ttid ‘Court of” | 
Вый, or High Court," and shall Заке such „бүїдөпсё as Inky be,produoed in sup- 
v port of the requisition ' arid on ‘behalf af: the! fugitive: Grithimal; includitig any , 
„evidence ` to show that the; crime ‘of which sucht otiminal is accused ‘or*alleg-' 
"ed to have been кашы is an ое of в porum character or is not&n 
extradition oe gie i A e no : . 


nord wer, Man ' 
(4). е Magistrate is of opinjon ae cana a facis case is made out 
бл. _ _ «in support: оѓ Ше requisition,, he may, cominit the ‘fugitive 
“| +> oriminal to prison фо. await.,the orders of the Terre 
ТАЙ ór the Locat Cure м the case may be. PR TP 


г 


у 1f the Magistrato is of орао that à руна. facie өз is nob mudo c out 
in sfipport of. the. requisition, . от, ifthe case is one which 


pu is bailablo under, the provisions of the Gode of "Orlniinal, 
Prooedy dor the # mo bei in Toide, 18 сйс ша; release the fugitive 
re. ing | T 
criminal on bal {К n s CN puso Sep UE E. e y А } е 


may The Magistrate i i трон ort fig ёш af his mib the dois 
Magistrate's е Raj, igs ete the ‘Local Govornhiant, as the case may 
do 


/ yt TT du одет" Ы “report; апу 


ean 


- |, QU эр” Йй, 63 ery sare a 
ie 4i "S Айуб: ‘of India or the Local, ТИ ds the case 
Reference to High Ay be, is of opinion that such, report or written state 


Созть if Government “mènt raises an important question of law, it may make 


wv up NT : an order Евер süoh"'question of law. to, such High 

"Uourj ва шву be named i thi | order, ‘ahd thé fugitive: criminal ‘shall noi be 

surrendered until Fash, question has béo [ odided.” эт ^ . 
thereupon 


кИ 8) т, прад’ reogipt’ ‘of such ои. ке, oF, здн dis Я 
“Warrant tog ваг. “of any) such. question, . ‘the. Government, o India ‘or the 
ronder: a2 -w^ Local Goyerntnent, &s the-cfse may be,, ise of opinion 
“that ‘the fhyitide criminal - -oughf..to bé surrendered, 16 may issue are warrant 
fór the custolly wnd.rémoval of syoh criminal and for hig polivery a a place 
and to в porson {о be named “in tha warrant. А 


ey 








e E s ° 
: 
Hor. CRU POAT, Lay Baron, 2, 7 5, 0 Бош 


eil (95: т shall, be „lawful; dor. any person, 9 whom а garant ts di 
DaWfulhesi of dus: ' "in pursuance, of. subs оде (98; б о hold in 
“| and retaking custody and sony} “the” > person, mentioned in th , warrant, 
er йөр fot. io; the, place, named, in. the. WA and, if su person , 
DUE ` escapes. on}, of. any , ‘custody. * ‘to whioh he may г be deli* 
уі ‘ini, parsyanos, of anh © warrant, | he. may be тон, as L ‘pent, `абойвей 


ө 
s 


Reape. n : pr Eu p dee irene А 
(10) If mis в warrant as is presoribed by meia (dU bs "йш. 
Dischtrge of fugi issued „апа exeouted in» the case of any fugitive criminal, 
tives criminals eor; who "Наз bedn committed to -prison tinder sibgection ( 4) 
mines о ров Або" within tío miónths after suchwommitàl, the High Court 
Fra EE "máy; tpon:'applicationt made: tó.: ib» on behalf «of sutd 

- fugitive oriminal, and upon ‘prpof’ that: réasonable:notige ) Gf». the ,intantionyte. 
* make such application . has" been given to the Government of India or the. 
Теса] Goyernment as tha oseeniay be} orda such orindtal'to ‘he. discharged, 


unless sufficient „аце, is güwn. Jodie contrary: P Es 


x „БЕ Ж $ Tm 
‚4. (4) Where i appeats;to;any; Magistrats this first class or ‘any 
Maglstaate specially ssi of ‘the "Теба Goveri- 


е wernt ment in this behalf that & person within the” Iobal ЧИЯ - 


І сыш} in: , „of his jurisdiction is в fugitive criminal, of в Foreign 
— i е taie, he may, үф” hos: issue à Warrant fór the 

m of.such person; on such к от' бо ЗОЛЬ ahd onch evidence 
esw ould; in’ his, opinion, justify; th tlie ised af. à wargunt if'the arime of whioh 
- he ів accused within the е "^ PINE Gam dus 


‚ба Чарт sunt t Eat 
.(2) The Magistrate shall forthwith report ‘the este ° 
чы ЫЙ, of" wil ‘cinder © this wootlan:-to tho ооа] Govern- 
: ws 3 OO Rent ub qb vg Dum damos А 
* Tate vig re et ir; "0i ikii 
Tne CR}: es ursa d on В у sorta taint 
to be Betalied. unless «НЫЯ. section. shall, pot. m detained rh than two months, 
o order received. unless within, that, pari e trate tecel vos ад oder 
mado vith reference to such person under séction 8 subsedtlon' (1 ye" 
* "uy à i odio of ‘a’ person arrested ox :détained undan- this , section _ 
DELE Jrovislons! ofte: Cpde':of Criminal Prjoedgre for the 
m fo" timb Befag їй foroe'crelating, ios ball shall «ёру іп ће 


t^. 


Ue ** > © Sane mánüer ав if! ви. ;persón:; Were’ qpoused of. cons. ` 
miting. ‘in Вййзй “India tko Jariute “of swhigh ` ho. :49 . acoused - e pM pur 
* convicted. " ъз aec diti dq v»: 
e 9 


: 
. 
e œ е . 
e , ; ° . e 
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: е — 
Мо С1) lf the Government of Indis ог’ any Local Government is of 
Power of Govern-e Opinion that the- crime of which any fugitive criminal 
pu Es iced 2 of ael'erelgn State із acoused or alleged to have been 
o3 when orime of  Conylcted is pf a political character, it may, if -it think 
q Political character, fit, refuse to issue any order under gection * sub- 
fection (1). 
(2) The Government of India or "the Local Govertment may: also. al 
ahy time stay any proceedings taken under this "Chapter 
Power of Go 
У кашне any -and “direct any warraht issued under this Chapter to be 
ко custody at - cancelled and the person for whose arregt such warrant 
` has been issued to be djsoharged. 
References to to ч Ро. * 6. The expressions “the Police Maistrate” -nd 
Vien ele ү “the Beoretary of Btàfs” in section 8 of the Exiradi- 
pert Bof Er. ton Act, 1870,- shall be read as referring fespectively e 
iyadition Àct,]8T0.-- ta thd Magistrate directed, to inquire {nto a casé under 
section 8 of this Aoi, anit to the Government of йа or the Looal Govert i 


. "moni, as the ops. may peo 5 ` ; : e 
` an Slc mo or — "Ф . 

, е • 
wat а 9hode cd 270: - y : 
Pra edid qu Res d dua UE ш. ESTNE Е E 

Втввзиоив or Fuarriva ОвтитнАгв гї dase of ӨтАТНЯ ; 
Segue ute ‘ “OTHER THAN Еорыан STATES. 


1. аз, Where an os offence has been committed or is sup- 
to have bean, committed by & person, not being a 


А " d b 
iro Tinta m ома [А boot, fn the ferritorles of any State 
4 Certain ams- "77 poi КЫ" a Foreign’ ‘State, and such person escapes 


' into)’ er ls in Britisholndiay-and the -Politioal Agent in or for such State 
зев сатта, addrpadedote the- Dirtict Magistrate of any district in which 
cisich per&on is believed 0) be, © fór his:arresš.and delivery at a place and to a 
.person or authority’ Indicated in" the: warrant, such Magistrate shall act 1а 
pursfanoe of such warrant and may give directions accordingly. 24 
s (3) A warrant issued as mentioned in pubseotion (1-) shall: be exe- * 

" Жош of sach -outed in the tanner provided by the law for thg time 
` being in force with reference tọ the*sxecutlonof warrants, , 
and e вобцвей person, when atre&ted, shMll, unless -releaged in accordance 
‘with the provisibns of this act, be forwarded to the place. and delivered јо the 
* poren or artthority jndicated in the warrant, = . ie . 
(8) The provisions of - tho- Gode of Criminal Prosedure * for tho- time 


° s 


. 
е . » e 
e: 
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” - Proclamafion aud being i in force’ in relation to’ proclamation кб 








‘attiohment in case of Їп the oase of persons absconding shall, with any neces- 
.persons abscondíng. " sary modifications, apply where - any warrant hag 'béen 


.reoeived ‘by -a District Magistrate under pa section as if the warrant. had - 


s issped by himself. . | J 


« (1) Where & Political Agent has dingoted by endorsement on “any 


e E ой ке such warrant that the person for whose arrest if is issued ame 


‘may be reledsgd oh executinge a bond with sufficlent, 
sureties for his attendance "before а’ person or authority ., indicated in This 
behalf in tho warrant at а specified time aid plaoo, fho Magistrate. to whom: 

6 warrant is addressed ehall eon such Beouri being er leásog FU 
perseri from omstody. d Br " i 


(3) Where security is khen under this vim. the Magistrato п 
. _Magigtrate to retain certify | the fact to the Political Agent. who. anas ihe 
bond, А _warr&nt, and shall retain the bond." Д ee 


ә 
E 


we te nem 


‚ Bowarrest in case gf ° place specified; the Magistrate may, on being satisfied~as to 
defauh. | his default, issue a warrant directing that he be rearrested 
. and handed over to any persan authorised by the Political Agemt to take him 
into custody. Р 

(4) Inthe case of any bond exeguted under this section, the Magistrate 
+ Deposit in Меп о MY exercise the powers conferred by ihe Code df Urime 
bond, aad forfeiture, minal Procedure for the time being in foro? in relation о 
of bonds. taking a deposit in lieu of the execution of a bond and 
with respect to the forfeiture of bonds and the discharge of sureties. 


9. Wherqa regaisition is made to the Government of India er to any Local 
Requisitions by States Government by or on behalf of Pinte not being а For- 
noi, being Foreign eign State, for the surrender of any? person accused of hav- 
рема ing committed an offence in the ‘tertiteries of such Btate, 
suchereqnisition ahall.( except in so far as relates ta the taking of evidence teshow 
that the offence is of a political chareqér or is not an extradition time) be dealt 
with in accordance With the procedure prescribed by section 8 for requisitions 
' mafe by the Government ФЕ аду Foreign State as if itywere & requisition made 
by any such Government under thas section : 


" Provided Ња if there Ру a Political «Agent in or for any. 5 gidh State, the 


жапын shall be made through such Poljtical Agent. , . 


10 et it appears to. any Magistrate of the first class? ог элу Magistrai? 


о 2 е —o- е 


e e 


(8). If the "parson bound by any such bond doce wal epar io! mo: and f 


| 
| 


e 6 d e * 
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Power do Maga. o™powored by ttre Local Government in thts pohilf that a 
trates to issue A person within the local limits of his jurisdiction is &ocused 
ania of arrest in cer’ ог spspocted of having committed an offence in any State 

not being a Foreign State and that such person may.law- 
м fully i surrendered to such State, or that warrant may be issued for his artbst 
“under section 7 the Magistrate may, if ho thinks fit, issue a warrant for the arrest 
of such person on such information or complaint and om suajt ‘evidence as would, 
«æ in his opinion, justify the issue of a warrant if 'the offence aad been committed · 
e within the local limits ofhis jurisdiction. e 


(2) The Magistrate shall forthwith report the issue of & warrant under 
ыгы of warrant to this section, jf tho ` offence appears or is alleged to oa 
be réported fortrwith- = heen committed in the territories of a State for which ` 
is a Political Agent, to such Political Agent and in ше. cases to the 
Goverament. C 


: . (8). A person arrested on & warrant isnod under this section shall not 
without the gpecial sanction of'the Local Government, be 
ыша pus detained more than two moths, unless Within guch period 
rested. x the Magistrate receives an order mado with reference | to 
such person Та accordance with the procedure prescribed by*seotion 9, or à war- 
. Fant for the arrest of such person under section 7. 

(4) Inthe case of & person arrested or онат under this section, the >» 
ae . Provisions of the Code of Criminal Procedure for the time 
'. : being in force relating to bail shall apply-in the same: man- 
nor as if suck person were accused of committing in British India the offence 
‘with which he is charged., 


11. (1) А person accused of an offence committed. in British India, not 
` Pa of кп being the offence for, which his surrender is asked or 
Sane mu к tor, undergoing sentence under any confiction, in British India, 
пс iu Briteh In. shallot be surrendered in compliance with a warrant , 
dia. ; igsued by a Political Agent under section 7 or a requisition 
made by or on belt of any State not being a Fofeign State under seotion4, 
2 exdopé on the condition thmé«uoh person be resurrendered to tho Govemment 
* of India or the Local Government, as theoase may be, on the termination of his • 
trial fdr the offence-for which his surtender has been agked* , > 
'  Profided that no suth condition shall be deomed toeprevent ox postpon’ the . 
execution of a.sentence of death lawfully passed. ; 
(2) Og the surrender of а person undergoing sentence undeg a conyiction 
* yo Ruspensiorfof ngn-. in British Indja, his sentence shall be deomedéo be gus- 
tence On rurrender® — pended until the date of his resurrendes, when it shall 


e 
e * kd 
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rovivo ahd pave effect for the "portion , Hieron. ¿which , was nnexpired ai the timd 
of his surrender. , ; 
12. The. proviaidns of this Chapter with “roferopeg to. accused Persons | cay 
і Du of. With апу, necessary modifications, apply to the cage da 
.Offspter to donvieted person who, having hebn convicted of an offence in the 
, Perens torritoties of any State not -being a Foreign State, had’: 
Фрей into ot is if British India before his sentance has expired. 
-- 18... Every pórson who is &ocu&ed or convicted of abetting or aia to * 
‘Abetment and at- commit апу offegc shall be deemed, for the purposes of this e 





_tempt. | Chapter, to be accused .or, convicted - -of paving committed 
‘such offence; ind shall be liable to be arrested t and gu irrender& qocrdingl UNE 
: 14, Tt shall be lawful fer any porson.to ‘hom а A as ected: Шериг: 


` еа ofan guance of the Provisions. ofthis’ С Зли e. теста Ц in 


ку ire sop ed na custody and ‘convey ‘the person "mentioned i in ihe ‘қатар, 


е der Chapter. | to the place named im the warrant, and, if sugh person, 


‚ евоърёв out of any custody tg which he maj" bo" üeliveref in: pursuance of such 
"warrant, he’ may bg retaken as B Porson: &ecysed of ar | offence againstthe Jaw 
of British India may be retaken upon an escape. - =; 

„ .15. The Goyprrtment of India or the Local Gis eee may, by eis 
' ^ Power of Govern stay any proceedings taken under this’ Chapter › Und Thay 
Soga and diaharge. direct any warrant issued under this Chapter to be canoelled, . 
‘persons in custody. and the person for whose arrest such warrant has been 
issued to be discharged. 4 

16. The provisions of this Chaptér shall apply to'an fous о to àn 
б Aopheation cf  oxtradition offenco, as tho case пћу be, confmitted before 

Sie od before ia tho passing of this Act, and to aneffence in respect of which 
eotnrhen: ementz a Court of British India has concurrent jurisdiction. 

17. (LY In‘any proceodings прот this Chapter, exhibits and depositions... 

Receipt in evideftce  ("Whethor received or taken in the Presence of the person 
of axhibiesdoposisions against whom they are used. or noi) and copies thereof 
and other documents. ond official certificates of facts and judicial documents . 


siting facts, may, if duly authenticated, be roooived as'evidenco, 


| (2) Warrants, depositions or stasemont on oth whioh purport i tev : 
От ED - boen issued, received or taken by any Court of Justjce out ' 
the seme sido Hritish India, or copies thereof, ahd certificates of, or 
. ° judiciad documents stating the fuot of, gonviotion before 
. any.suoh, Conrt, shal bo deemod«duly authenticated, — 


мут F cho warrant раЁрогїв to be signed by & Judge, Маде or officer 
of the State where the same? was issued or acting in or for злоће ` 
"State: -— : 


-o 
ә e ә 


* 
9 „ ч e . 
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N (0) if the depositions or statonients ’ or ' copios thereof purpox to be cer- 
‘ tifigd, under the hand of a Judge, Magistrate or officer of the 
State whege ¿ho same were taken, or acting, im.ar.for, „guch > tate, 
- to be the original depositions or statements orto; perme copies 
E thereof, as the case may require: — . $: 
' (e) if the certificate of, or judicial document stating the ња of a convic. 
- -tion purports to'be certified by а. Judge, Magistrate or officer of 
e „е Btate where the conviction took place or acting in ‘or for 
auch State : 
(4) if the warrants, dopodittth, siatoniéais, copies, certificates and judi- 
cial’ documenta, ag the case emay «be, are authenticated by the 
‚. ові bf some witness or by the offloial. seal of Minister оф Ше 
И ' Btate where the. game were respectively issued, taken к Jor given. 
* (8) For the purposes of this section, © ‘warrant ” includes any judicial 
* ‘Definition ot war- dtcument authorising the &rregt of any a accused or e 
тый.” oe Br ‘convicted of an offence. ` 
Da Nothing in this Chapter, shall derognte from NEAN ats c 
Chapter nos to de- for the extradition of offenders, and thé procedure provided 
rogate from treaties, by any such treaty shall be followed in any case to which it 


applics. and the‘provisians of this Act shall be modifted шш ИР, 
; i CHAPTER гу. 
. Ruwbrrton oF Fvorrva OFFENDERS IN His MAJESTY'S DOMINIONS. 


19. For the purpose of ‘applying and carrying* into effect in’ British India the 
Applicstion of Fu provisions of tho Fugitive: ‘Offenders Act, 1881, the follow- 
et улеш Act, ing provisions are hereby made;— e 
(a a) the powers conferred en “ Governors ”: of British ostio may 
diee be egergised by any Local Government : 
у (b) the powors confetred on'& “ Superior Court” many be: exerolsed 
` by ahy Judy of à High Court x 
Qc) the powers conferred dn & * Magistrate " may, be exercised by any 
Magistrato of the first olass or by: “any, Magistrato empowered by 
~. the Local Government in that behalf « and , 
(d): the offences committed in British {ndia to whith'the Act applies, 
"e are piracy, treason and any offence ‘punishable. uade? the Pndian 
P E p Ponal Code with figorous imprisohment fora term E twolve 
months‘or more or Foren any greatey punishment 


ment.in“this behalf may exercise the powers conferred by this Act. 
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OFFANOAS COMMITTED AT BHA. > ө 
190, Where the Government of any State ontside® Indla makes а reqaisltion 
equisition for sar- for thé surrender ofa pesson accused of an offence commit. 
fe sonal p^ ted on board any vessel on the high seas which oomes'intg 7 
"ok e any port of British’ India, the Local Governmem and any 
"Magistrato having. jérisdiction‘in such port and authorized by the Looal Govern 


4 ЕС CHAPTER VL- "E 
‘Exaovtiox or Срммтвятонв ISSUED BY ORIXINAL Gomis 
остатра BRITISH ÍNDIA, 3 ө 


э. The testimony of any witness may be obtained in relation to ins 


е com- criminal matter pending іп any Court or tribunal in ату 
бшп болы бат country or place outside British India in like „manner as i 


* side British Indis. may be obfained iù any civil matter under њр" Provisions 


of the Code of Civil Procedure for the time béing in force with respect td commit , 
sions, and the provisionis of that.Code relating thereto shall be шша ‚аз if 
the term * suit ” $ncluded а criminal. proceeding 1 | y 


Provided ‘that this section shall not apply when the нө. ig required for 


* a Court or tribunal in any State outside India other than *a British Court and the 
offence is of а political character. — 


— — *. 


CHAPTER VII. ко "n x 
^. BuPPLEMENTAL. А 
99. (1) The Ооғетпот General in Council ‘may make rules to carry 
Power to make nies - out the purposes of this Act. А 
(2) In particular’ and -without prejudice to the generality of thd fora? 
going power, such rules may provided for— 
(a) the removal of prisoners accused or in ougtody under this Act, and 
EA | their control and maintenance until such Ийе as they are handed 
E ` over to the говони named in the AITANT вв entitled to rdooive 
. them. = е 
‚ °(b) the soixure and disposition of s property which. is the stbject of, 
* от redhired, for proof of, any alleged ‘offence to which this Act 
; applies ; * А 
e ( e)’ the pursuit: and arrest in Britigh India, by ооой ‘of the Covert: 
° ө ment ‘or other persons sathorised in thje оће, of persoug * 
* accused of offences committed elsewhere ; E and ; | 


—— 
x . Li 


eae i ` А 
‘Aor XW. ор 1908] Aers орти BUPUR LROMLATIVE COTNOCH. — ^ 117 
e, 9$ tt 
у ‹ 4) the procedure and practics, to be observed in oxtrgditicn pro- 
s cogdings. 
(5) Roles made uxder this seotlon shall be published in the Gazette of 
Indla‘and shall thereupon have effect as if onsoteg by this Act, 
М. — 98. Notwithstanding anything in the Uode-of Uriminal Proosdure, 1898, 
Detention of jer-ous any person arrested without an order {рй a | Magistrate and 
ке Ар | cca ly without d warrant, In pursuance of the provisions of section 
‘Acs V, 1898, м, clause #ivenihly, of the said Code, may, under the orders 
* of a Magistrate within the local limits of whose jurisdiction such artest was made, 
be detained in the same manner and subject to the same restrictions as в person 
arrested оп a warrant issued by suoh Magistrate tinder section 10. 
м, eho Acts тйөпїїодөй in the second schedule „аге reposled, to the extent 
Bepoals. . specified i in the fourth oolumn thereof, А А 





—A 


ETE * THE FIRST SCHEDULE. Ros GP 
ШЫ E". Pg : Hirneprrion Oryrucme. - * > 4 
_.-[ See section $, case) and бри LL Bored of iin i 
Criminals in case of States-other than Eoreiga.State ).] . : 
[ The sections referred to are the: sections of-the Indian. Penal Dodo, ] . 


Frauds upon oreditors ( section 206 ). 
Resistance to arrest ( section 224 ). 
Oganoes relating to coin and stamps*( sections 230 to #684 ). 
Culpable homicide € sections 299 to 804). 
Attempt to murder ( gection 207 ). 


Thagi ( sections 310, 811 ). 
V Causing ileoarrlago, and abandonment of child ( sectlons 312 to 310). 
* Sausing hurt ( sections 898 to 838 ). бо, 
‘Wrongful confinement ( sections 847, 848 ). 
Kidnapping and slavery (sections 860 to 878 ). 
Rape and unnatural offences ( sections 875 to 377 ). d 
Theft, extortion, robberry, eta. ( sections 818 to 414), М 

Cheating ( seotlons 415 to 420) o 
FYaudulent deeds, eto. ( sootions 421 to 424). . 
Mischief ( sections 425 to 440 ).. А * › . ° 
Lurking house-trespeas ( sections 448, 446, : 
Forgery, using forged documents, eto. ( sections 463 to ТА у 

к Б Desertion from any body of Imperial Өөгүїсө Troops. . ng 
Piracy by law of nations, * 


* do 
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Bidking or destroying а vessel ві sea ог attempting or conspiring tg do зо, “ 
Assault on board a ship on the high seas with Intent to qlestroy life or to do 
grievous bodily harm). n 
Revolt or consplraoy to ilt by two or more persons on board a ship oh. 
е high seas against the authority of the master. 
: Any offence against wny section of the Indiam Penal Code dua и 
;other law which may, from . time te time, be specified by. the Governer General 


in Counsil by notfHoation in the Gasotte of India either did for all Pinter = 
or spooially for any one or more States. | 





THE BEOOND SCHEDULE. =. 0O 
T i ues a ExACrIODETS DRPRALAD. . 24 M 
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` BOMBAY ACT No. 1 OF 1908. 
\ o (RECEIVED THR AssENT OF тин GovARNOR GuNgeAL ох THE 11тҥ Јони 1908.) 
An До further to amprd the Benbay Abkari Act, $878. 


- Wuunras it is expedient farther to amend the Bambay Abkiri Act, 1878, iu 
anuer hereinafter appearing ; It is hereby enacted as follows : — 
1. This Act may be cited ds the Bombay Abkari ( Amend- 
meut ) Act, 1903, E 
* Ta olause ( 7 Jof section 8 of the Bombay Akkari Act, 75, after the 
- . worda “ spirits of wine” the words “ pane | spirits ” 
б of seo- ` shall be inserted ; aod after the word “ alcohol " the follow- 
. 2 ing shall be added, namely :— 
i 2 ‚ “and 
'spirits means апу liquor containing aloohof and obtained by distillation, 
whether it be denaturalised so as fo render it unfit for human cofsuption or not,’ 


Short title, 


4 ө 


BOMBAY ACT No. П OF 1908. 


(Reogivep THE ABSENT OF THR GOVERNOR GENERAL ox THE llTH JUNE 1903.) 
An Ай further fotamend the Bombay Boiler Inspection Act 1891. 


 Wazmxas it is expedient farther to amend the Bombay Boiler Inspection Act, 
1891, in manner hereinafter appearing; It is hereby enacted ns follows :— 


a ° : 1. To section 1, sub-section (3), of the Bombay Boiler In. 
1 жк ou ead speciion Act, 1891, the following words shall be added, 
' namely :— 
“or to any boilervor *prjtue-mover used upon апу veliole or class of vehicles. 
which ghe Governor in „Council, may, by BOX UH in the Bombay  dovorngent 
Gaztte, specify in en behalf. 


e ———— A 
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`- BOMBAY ACT М№о..Ш OF 1908. 
(REORIVED THE ASSENT OF THE Оотљахов GENIRAL oy THE lita J UNH 4 903.), 
t» An AR;further.to amend the Bombay District Municipal Асі, 19059 * 


Wunuuas it is expedient farther tq amend the Bombay District Municipal Act, = 
1901, in manner hereinafter appearkrg ; Jt is hereby ouacted as follows i 
. 
А ` 
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1, In clause (a) of the seoond proviso to section 52 “al ihe Bombay District 

: Municipal Act, 1901, hereinafter, called “ the said Act,” the 
peal part д 

Nerio Aa of words " throughout tbe [ino of country in which such works 








are sitnate, or contiguous Ыы such line of country” are my 


. repealed. 
Amendment of eg? 2 (1) Io soction 18% subsection (1), of ;the mid 
tons 188 aud 189. Act— 


(а) for clause (a) the following clause shall bo substituted, namoly i 


* (a) apply or adapt to any notified area, tho provisions of any section of this 
Act, or part of any euch sactfon of bf any rales in force or which cau be impesed iu 
any municipal district und& the provisions of this Act, subject fo such restrictions 
and modifidations, if any, as he may think fit," and 

(0) iu clause (c), for Hs word " applied’ tbe words “gr rules ld о or зб 
ed” shall bo substituted. 


(2) o In secfion 189 of the said Act, “for the Word £ PA the ‘word - 


e“ applied” shall bo substituted: 


BOMBAY ACT No, IV OF 908. 
ReokivaD ТИН ASSENT OF тпа GOVERNOR GRxtSAL ON тпм Ilgu Manca 1903. 
An Act to Provide for the proparation.and maintenaneg of a record of rifMs in 
the lands of the Bombay Presidency. . 
Ф 
Wuengas it із axredient to provide for tke preparation aud maintenance of a 
reourd of rights in the lands of the Bombay Presidency in addition to any registers 
prescribed by оъ unde the Bombay Land-ltevenue Code, 1879, and to amefld the 
Code of Civil Procedu: » and make other provision iu rolation thoreto; 


And whereas the previous sanction of His Escellenoy „tho Governor General 


” required by section 5 of the Indian Councils Act, 1893, hos. been obtained for the 
pasilng of this Act: It is hereby enacted аз follows :— 
* 1. (1) This Act maybe called the Bembey Land Record. 
Ebert pus eof rights Act, 1903. " 
D Savo ax otherwise prgvided by the proviso to subsection (8), “this Act ох. 
tends fo the whole of she Presidenoy of Bombay except the 


, Locabextont? City of Bombay, Афра and the Scheduled” District of thx, 
» Mobwesei Obtefs' villages ав defiued in the Scheduled Districts Att, 1874. T 
Cominonsouieut, , (3) "n shall come ш гое at ouco : . 
r ‚* x 


* 2 * š 


мочу mo C '  ACTB OF THE BOMBAY LEGIALATIVG COUNCIL з. 3 
ыша that’ the provisions iol к 10 to 12 (both inclusive) shall be applied in 
respect «f a village from such «иже only ая the Governor in Council may, by notifica- 
. tion pablished in the Bombay Governmqnt Gazette, direct that they shall be appliod, 

' sło guch village or to the mahal, taluka, or disteiot in whioù it is included. 


7 . 9. (1) In this Act, waless there is anytHing repugnant io 
=» Defuition, the subjeot or context,— 











* (а) The words " Revenue-ofüloer " * Colfootor", “ Mamlatlar" “ Mahalkari " 
u gurvey-number ”, * holder,” holding”, “suparior holder”, “tenant”, “landlord”, 
“ alidyated”, 5» “ village,” “ mahal,” “taluka,” and у distrpt" shall ba deemed to have 
the meanings respectively assiguod to them by the Bombay Juand-Revonuadode, 189, 
вз frofn tide to-time .amended : 


~ J 
Yo) TOhavdi " means, in any village in whioh thore jg n> chavdi, such placa ав 
tlie Cqlleotos, directs shall e двете] to ba the chavdi4or the purposos of this Aot : 


. (е) “Sait” means a au to which the provisions af the Coda off Civil Vrocedure 
are applicable ; 


4 


(d) “ High Court ” AEE the Badar Conrt in Sind; and 9° ° 


(е) “ Certified copy " or “ oartifial extract’ moins а copy or extract, as tha e 
caso may be certified in the manner prescribed by section 76 of the Indian Lvidonce 
Act, 1702. · 


(2) in Sing the words. Sind Official. Gazette” and = Mukhtyarkar” shall be 
déemed to bo substituted for the words “Bombay Government Gasette" and * Mamlat- 
dar" respectively, wherever they ocour in this Act. ° 


oe : 8, (1) Bave as otherwisesprovided by section 17, thera shall 
= Prem „уа be prepared as soon as ooaveniently may ба and Shall thereafter 


of record of hta А 
and rogister of е be kept in every village а rocord of rights in all lunda belong 


iion iag thereto, which shall include the following particulars, . 
^ namely: — : 


(a) the names of peraons er ara quas, e holders, mortgages, landlords or te- 
nanls of the land, or assignoes of the rent or revenue thereof, in the Whole or p ite of 


any survey number or other*holding іа the village, | . 
(b) the nature ‘nd extené of the respeolivo interests of aueh poraona ап] the 
conditions от ligpflities (if any) attachthg thereto, . . $ . 


. ee 
* (с) the rent or рүёппө (if any) payable by or to any of sach persong, anl ° 
(d) such other particulara as thg Governor i in Uoufteil may from tine to* time 

by rules prescribe ig this bohalf, ` " 
Я ` 


e . 9 5 
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(2) The record shall otherwise be in such form and, subjeet to the provisions of 
seclion 6, be compiled in auch manner as the Governof ій Council may from time to 
ишә by rules presoribe in this behalf. | 


(8) For the purposes of the Smet correction and maintenance of euch ^ 
record of rights, ето shall alao be kepta register pf mutations and such other regis- 
ters and records из fhe Governor in Council may by rules prescribe in this bebalf, æ 


(4) The correctness of the entriesen the record of rights aud register of mutation ge 
shall be ingoired into, and the particulara thereof, revised by such Revonue-officera and 
in auch manner and to sich extent and subject jo such appeal as the Gorverng in 
Council niay from time to tife by Fules prescribe in this behalf. 

е: 


4, (1) Sabject to any “exemption under section 17, any person’ acquiring, by 
i Пее succession, survivorship, inheritance, partition, parchane, mort- 
in Els bo fe oret. gogo gif, lease or otherwise, any right &s'owner, holddr, 
mortgagee, landlord or jenant of the land, or :nsügnpe of the 

rent or трүеппа fhoreof, in the*whole or рагі of any survey number or other holding * 
in any village, in which в record of rights as aforeentd is being prepared or is kept, 
shall report orally or in writing his acquisilion of such right to the village-acoountant 

within three months from the date of such requisition. 2 


Eeplanation L—The rights mentioned above include a mortgage without posas- 
sion, but do not include an easement or acharge not amounting*to # mortgage of 
the kind specified in seotion'100 of the Transfer of Property Act, 1882. & 


Explanation II.—A person in whose favour a mortgage is discharged or extih. 
guished, or а lease determines, a uires а right within the meaning of this seotion, 


(2) Where the person acquiring the right із а minor othérwise disqualified, his 


goardian or other përson having charge of his property shall make the roport to the 
village-accountant. 


ae 5. (1) The village-acoountant shall, pn receipt of апу ге. 
s Dn Un bau port under seotion 4, whether "made within the prespribed 
of r8porta under seo- period or nds— | e . 2 
tion 4. ry И 


„ <a) at оше give т written acknowledgment thereof ts the person niaking the 


папе: . 


(b) at once pòst up the refort, or а copy or an abstract ging ГА substance 
thereof, in & cengpiouous plage in the village chaydi; 


V * (e) give notice in writing of such feport to all бр, appearing frt ` 
the 


report to have any interes, in the subject-matter thereof ; and 
(d) enter sugh report in his register of mutations, К Б 


* * + Ф ` 
е 


we Aer IV ор 1908] лота OF THE BOMBAY LEGISLATYE SouNorL. "ES 
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2) The villagesicoountant shall submit a report to the Mamlatdar of the talaka 
Sa ee or the Alahalkari of the mahal, in which the village is inolud- 
acquisition of rights ed, respecting the acquisition of any right of the kind speci- 
"| uot говореа under fied in sub-section (1) of section 4, which he has геавот іс 
Men believe "to have taken place, and of whioh a report should hava 
been made to him under that seofion and hfs not been во made, аці such Mamlatdar 
or Mahalkari, аз the onse may be, may, if after due inquiry he finds my such 
acquisition to have taken’ place, authorize te making of such entry resp eoting it a3 
he may deem fit. 


NO Where any objection is made to the corgaptnegs of ‘any report under seotion— 


Datica, of village- Sor of any entry respecting the posjpssion or acq@aision af, any 
nooountant anf Circle. such right asaforesaid in the register of matgtions, either 


Impecter iu respect before the village” accountant, opin tlie course of an inquiry „ 
4: 


oh cotions to'correot- 

“ness ofr a p» rt or held under sub-section.(4) of agoti by а Cirole-Inspector, such 
enti}. village-ncoountant ог CircleIngpestor ehall give a written ° 
acknowledgment of the receipt of the objection to tlt person makMg the ame, and 
enter the substance of such objoction in the register of matatigns, or such "other regis. 


ter or record as the Governor in Council may direct in this behali? 


„ 6, (1) No entry regarding the possession or acquisition of, 
i Йй х 
of Poor pedi: any suoh right as aforesaid aliell be made in a record of rigkts 


respect of ent i 
pi: wot bee by a village-aocountant, unless— 
e (а) the making of such entry has been daly authorised, or = 


(Б) the correctness of auch entry has, under saB-seotion (4) of section 3, bean ід. 
quired into, and the particulars thereof revised, if necessary, 
* by “ae Revenue-officar of а rank not below thet of a Cirole-Inapeotor or, in the case of 
& disputed entry or one falling under sub-section (2) of section 5, nót below that of & 
Mahalkari, ° 


(2) The village- "abcoufitant shall, for a period of not less than one month before 
„аё transfer of any eniry from thacrogistey of mutations to the record of rightw, keep 
а сору, of such entry posted up in д gonspicaous- place i in the village chavdi, . 


7. (1) Any person yhose rights, interests от liabilisths gre required to bepor,Imv3 
Obligation ta, far been, entered in any record or register under this Act shall һә» 

P nish i paronae tp bound,on the кт Revenue-officer or village-acconn - 

rights in lend., ant engaged th compiling or r&vising the rezprd or register, to 

^ furnish or produop for his inspection, within one month from the date of fich requisi- 
tion, all such information or documepts needed for the correct compilition or revisiqh 


-* у 


thereof as*may be within his kuwrfledge or in his possession or power 7 с 
Ы Ы 


Ф * e . * Ф 
a е РА е 


ө . e . 
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Provided that no а requisition shall be а by а village accountant, unless 

it has been previously countersigned by a Revenue officer of а 1ank not below thos of 

a Cirole-Inspector. 





° 
° @ 


(2) A Revenue-officer or village-accountact to whom any information is far 
nished, or before whon} any document is pr&luced under sub-section (1) shall at once, 
if required, give a written acknowledgment thereof to the person furnishing or pro- 
ducing the same, and shall endorse on ату such dooument a*note under hia siguatare 
statiog the fact of ita production and the date thereof. 


8, ur ee negledting t# maké the report or furnish the jnformation "e 
by кеб а 4 or 7 within tho presiribed period shall ba, liable, 

lé of feo тоа + А 
persou neglecting to ЗЕ the disoretion-of the gM@pllector, to be chargal а fee uot ox 


e report or furnish in- ogedingreanty- five rupees, which shall be leviable as an arrear 


oo of land Jeverue. P" 


. * 
9, For ple purpese of preparing or revising any map gr plan required for, of 
ig counection with any record or register under this Aot, any 
Rower {о icquire ө А : 
assistance from land. 0vénue-officer or village accountant may, subject to such rules 


holders, e:o.. in рге" ns may be from time to time made in thig behalf by the Gover. 
paration or revision 


of аркар pinus; nor in Council, exercise any of the powers of а Survoy-olfioer 
under sections 96 and эт of the Bombay land-Hovenue Code, 
* 1878: ° 
ан» 


Provided that the power of employing hired labour and ае the cost thereof * 


under section 97 of ihe said Code dhall not be exercised by. а village-accountant or a 
Revenue-officer of a rank below that of a Mahalkari, А 
10. (1) Subject to any exemption under section 17, in any suit relating to land 
e situate iu a village, to which the provisions of this section have been applied under 
Gert ifed copy of sub-section (8) of section 1, theq]siatif> shall annex to the 

en 


es in reoord of plaintiff, or, if for any cause which the Oourt deems sufficiept 
righi oie act ho fails to do go, ghall pfodaoe “within a reasonable time to 


*nexed to plaint or bg fixed by the Court, а caftified copy of any entry or entries 
moti duc * in tke tword of rights regarding the Jand in respect of which 

the suit is brought, аз well as of any aubseguent dorrootiong 
‘thereof or additions thereto made inthe register of mutations, but pot yet, entered in 
the sa oF rightg. * 


^ “eeplanatione—A snit relating to land shall, without orejadice 7 the gonerality 
he oxpressicnebe deemed to include a suit relatingsto the rent or fenanoy «f land, 


* v * * 


e .- 
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Pleint ta be rejecta | 
И ot Civil р % eln tho case of any such suit the ng euall 
ceduro, if certified be deemed tg be addéd to section 54 of the C Civil Pro- 
copy nob annexed to 


'. eplain or  produged 92910 as clause (e), namely :— FX 
within time allowed. i " 
: © (е) in any suit to which бойоп 10 of the Bombay Lauf Record-of-rights Act, 


1908, applies, if the cartifigd copy therein mentioned is not annexed to the plain: aid 
the plaintif, on being required by the Court b produce it fail to do so within the 
time allowed by the Court.” 
11. (1) In апу suit in which ° d certified eopy vf ‘ny entry or entries in the 
record of rights or register of gnutations is «wwmexed: фо thes 
EXE plaint or othe prggvaced under section 10, thp Court sual 
the бош to the after the decision thereof comygnicate to the Colleccor any e 
Pod * @rror which from the evidenea @ppears to have been made io, 
б enjry br entries or which resuljs from the decree passed, éd & oopy of sucht 
communication shall be Корё wish the record of the Suit. 
(2) The provisions of sub-section (1) shall apply to an *Appellato or x Rovisfonal 
Court as well as to а Court of firet instance : 
` Provided that in the oase tof. an appellate or seviaioual decree passed by thg 
High Court, the communication shall be made by the Court from which tha appeal 
lay or the récord was called for. 
(8) Tho Collector on receipt “af such commanication shall саша the entry or 
e entries affect to be cortected in accordance with the decree or decision of the Court, e 
во far as it adjudicates оров any right roquired to фе entered in the record of rights 
or register of mutations. 
a * 12. Notwithstanding ЕТЕМ to the cantrary in section 87 of the Bombay 
Land-Revenue Code, 1879,: but shbject eto any exemption 
Barr ed under section 17, the Collector shall refuse assistanca to апу e 
bay — Lend-Hevenue, auper holder whose application under seotion 86 of the &aid 
p dtd кош Code relates to lands situate ia а village, to which the prd'vi- 
. ported by record of sion of thit sectiom have been applied under sub-sectioh (3) of 
De Ren „°! section 1, aud whos8 claim to such assigtance is not supported * 
* by an entry or entries dul ia the кос ofri or 
register df mutatlons. i : А WP 
18. No entry or ontries made in the rec8rd of rights or register of mutation shall . 
* affect the limbility of any. person to pay tho (п. rqyenue of 
e io EA alienated or eunalienated land under the ‘provisns oj the 
Bombay Land- Revenue Code, 1879, or оок law for the ting 
being ihajorce desi: to the recovery of land-revdflue. о eg 
* 
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14, Subject to ipud rales aud the payr ees аз the Governot in Coun- 


Gl may from time to time prescribe io this *behalf, the record 
at соры, fts of rights and register of mutations fhall be open to the idfipec- 
tiopa open to inspec- tion of the’ publiœat- reasonable hours, and certified extracts , 
енна therefrom, or certified copies thereof, shall be given to all perse * 
esons applying for the same: , 
. Provided tliat- * ~ 
(а) applications for such certificd pxtracis of certified copies may be made to, e 
and such certified extracts or certified copies may be given by, either the village 
accountant, or the Mamltdar of the Taluka, or the Mahalkari of the mahal, in vj» 


the village is included, and, #@ °° 1 
^ C^ 0) xo 6o shall be charAd for any certiiod copy required for the purpose speci. 
fied Їп sub-sdition (1) of section 10, We ee e x 


To ess Fits against 15. Wo suit shall lie against Goverument or pgainst anye 
eUovernmentand Gov- officer ФЕ Government ia respect of a Claim to havgehoy өжгу 
ernment officers ing made in апу record or register under this Aot, or to bive апу 


respect of entries in? 
госога of rights or re- such entry either omitted or amended.» 


gister of mutations. x 
16, The power to make rules under this Act shall be subject to the condillon of 
А the rules*being made after previous pwblioation in the manner 
Frovisious аз specified in section 23 of the General Olauses Act, 1897, and 
f ral P ' 
V. dum ARH zi every rule made ugder this Act shall be published in the 
ч Bombay Government Gazete 
17. The Governor in Council may, by notification Ыйы M the Bombay® 
y suns Government*Garette, from time to timo exempt any specified 
idc EE ict, taluka, | mahal, village or lands, or class of villages or 
lands, from the operation of this Act or ‘any of the provisions thereof, and maf «Dy a * 
„ like notification cancel or modify any such order of exemption, 


à BOMBAY ACT No. V OF 1968. 
(Ruckiveb THE АЗЕМ? OF TUB GoYxnsoh вкл, ox THe lita Јона 1903) œ 
da Act to further amend the City of Bombay Municipa} Act, 1888, • 
' ҸҮпвЕАЊ it is expelieit to further amend the City f Bomby Munteipal Act, 
. 71888 (as amended by section 1 gf Bombay Act П of 1900), in manner hereinafter 
appearing; Itgs hereby enacted дз followe:— + a 
el. T@*clause (c) of sub section (2) of sectio 74 of Ше City of Вошњу Munici- «м, 
Ye) Act, 1888, för the words “ fifteon hundred”, where they first occur, the words 
2t two оао ? shall be substitited. . a 
@ е 


